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On April 28, 2000, we preliminarily dGtetnrhwd \htti c.:::ltainttHirin<JLC<I9t �ci4i�M!nt!$l�n?Qbl? ..... · · . .. ,. 
produced, ex:poricd

_
or imported by T<1kFat Tta(ling,Co., J\;lci Wei .lfqqd·)ng.u$tryCQl> ti.t\1.;'��\lng • , X Mi International, Tak Yenn Corp., an.d Gcnex lntcrnt�tiqmr) C:oql, (col!cqhvely, 1\tKY'�Q\tl't) . . ···•·· / ·· . . • · 

cove<cd by the scope of the antidumping duW order on pertain pre�?¢rvcd·tltllshmont� (CPMs) 
from the People's Republic of China CP.RC), 64 FR 83().8 (February 19; !9:99•): Wcinvhpcl 
interested parties to submit comments on the Preliminary Scope Rllli!lg. 'rt*Fnt SllbltliHcd 
comments on May I 7, 2000, and tlw p'ctilioncrs submitted tcbutt.al eoliltlwl\ts0i1 M<ty :30, 2000. 

For purposes of the final determinatioJi"rin accordance \Vith l<JC:FR 351 .225(k)(l), and 
consistent with our preliminary dctennination, we reco!111l1Ctld tbat the Department detcnninc 
that the "marinated or acidiil.cd" mushrooms produced, exported or imported. by ·rak Fat are 
within the scope of the antidumping dqty order on CPMs from the PRC based on their acetic acid 
content level. 
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Product Description/ Manufacturing Process -
- -- -' - - . - -

· ' . 

The product subject to this scope inquiry is marinate{\ or acidifiedlllUsbrooms of the $pe.ci�s 
agaricus bisporus that are prepared in the following manner. The mtJshrOQtns are washed, 
blanched in a water-based s.oliJtion, and placed in cans. The.eaps arel.h¢n fjlJedwlth�liquid 
medium consisting of water, S<!lt, sugar, vinegar, acetic acid, ye<�ste)(iracJ, citric acid, MSG, 
vitamin C, flavorings, and spices. The cans are sealed and then heated. 

Backgruund 

The regulations governing the Dep(lrtment.'s.antidttmpipg S\lope d<;tennln#tibn$'\IIJn:bel'<:lW.t<l�V 
19 CFR 351.225. On matters con�eroing the. scope ofan ant!44mpiqg dtt!Yof.d()�; tlie .· 
Department first examines the de,5cdptions oHhe metchandi::>GPolit!lilr�d In,Ihe peti,tipn,.andih.q. 

determinations of the Secretary ofCommerce (the Seeret<uy)andthecJfllt:!I)<l{iori!!L'ft<J§e 
Commission (the Commis�ion). Thi$det�rminatio.n may ta�t}plaqyWi\U!iltWi�l\()]Jt{t'{ormal 
inqqiry. Nom1ally, if t.h.e Department det<mnines !hatthesed�st.wtptJons l;lt�.gjipo.s1tiYe1CIHh.e 
matter, the Department will issue a final scope ruling as to \vhethe.r or.noLthe'�ti.bJeet 
merchandise is coveted by the ord()r. See 19 CFR 35 1.225{c.l). · · 
Conversely, when the dflsctiptio!1S ofthem:erehandi!le are tl(ltdlspp�itiy(),WeiPl!p!t)'tl1l�!1rwlJl ·· 
consider the <�dditioml f<�ctors setforth at l9CFR 351.225(){)(2), These !{ti�e{iwatl\ld)fhe 
physical characteristics ofthernerchandisc; ii)· the expectati(lnS' oftlle:yltirW)ie,pf!.tP.hil�et{ iH)cih9 
ultimate use of the product; iv) the channels of trade in whiclx.th¢ �todtt9!r'ls �9JlJV�n4;cv}JitiJ .· · · . • 
marmcr in which the product is !ldvertlsed and displayed .. (Ele(eaft<lrrefe.fted;tcr�nhe �l\>i?IWI{I£>4 
Products criteria.) The determination as to which·apalyticalfr<mlejVor)\:JsmQI>JW';Pto;Pl}ig: Ieill 
any given scope inquiry is made on a case-by-ease. basis after .con$"\dera(ion ofi\HeVideQc¢ 
before the Depflrtment. 

In this c<�se, we have ev<�lu<�ted Tak Fat's request in acc0rdao:ce with l9'.0FR 3�L22$(l\)(l}, 
because the descriptions of the product CQntained in the petiJion, tfte fiMtd�tetn)ll)!lti@.of.the 
Secretary and the Commission, and the antidumping duty order arc <,ll$tJ()silfvc ofthe 1ssue;1 
While the Department would normally issue only a final scoperuling,fMhiscir\stanc;e we 
determined to first issue a preilmin{[ry ruling so that we may ta.k.e an.Y inter¢l>t¢d\pitt'l.Y comnwiits 
into consideration before making <1 final ruling, given the Coiitroversy atitol1!J.'lhe io.terested 
parties over the facts of record, We have addressed interested parties' comments below. 

'In their respective March 15., 2000, and March 20,2000, responses to the Department's 
request for comments and additional information, both Tak Pat and the petitioners aJvocated that 

the Department conduct this scope inquiry in accordance with J 9 CFR 351.225{k)( I), rather than 

applying the Di\rersified Products criteria set out in 19 CFR 351.225(k)(2). 
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Documents and parts thereoffrom th<P underlyiJJg inve!;>tig&tiond\!em�dre.levantbythe 
Department to this scope ruling were made pan aft he record of this deterntln&tion And art! 
referenced herein. Docunwnts that were not presented to the Pepartment, or placed by !ton the 
record, do not constitute part ofthe administrative record for this scope detenninat1on. 

In the antidumping petition, the petitioners described the scope as follows:. 

The products covered by this antidumping duty order �r!l certain prese!Vcd mushmorns wJ�etlter !mport�d 
whole, sliced, dice(), or as stems \lnd pieces. The preserved mushrooms covered ,in, the Jess,th�n'f<JlFI'�J\1� 
investigation are the species Agaric11s b!$poms and ,;lf;arirm1! bi!otquis, "l?r¢s�:rv�d>musbro(Jms"'tefetW 
musl\rooms that bav� been prepared or preserved by clettniqg, blanch:lng, M� �(\ille!imgs·sliciiJg<jt91ft\iij!{c 
These mushrooms are then packed aud heated in containers lnol�dingl;>.\lJ·l1otJimi!¢il•to cA)lS'<irgl;)ssJ;twir1 
a suitable liquid medium, including but not limi.ted to water, brine.;.htlttetqtb\i!te.r·sa_\IPe .. {?reserved· 
mushrooms may be impol\ed wh9le, sliced, dice<!, or l\S stems �•!d-pl��e�, [nc[\lq¢d ;l;ilhi!l the sc:or>e <jt.the. 
investigation are "brined" mushrooms, which arepresalted nod-pa�ked-irra'litmVY salt·SQllllio•pto · 
provisionally preserve them for flirt her processing. 

· 
The rnercha�dise subject to these inve$tigations is classiJiablc untlers�btt��l!ings 2()03•;1 0.21, 2()Q3HQ,3f, · 
2003.10.37, 2003.10.47, 2003J053, and O' li.9Q.4QOO oflh\l llarmor\\zeWprief�oijc4\1Ieofthe;V �ite?r 
States ("HTSUS"). AIJhOLrgh tlleHTS subheadings areprnvidedfot•l'<l,nYehil!)l.ceanc!'C4�1ot�s1�.urpos�§; 
the wrltten description ofthe merchandise under investigation is disp<:>shiv.¢. 

Exclqded from the scope of this inyestigation are the following: 0-) alli!\l\t;rs!l�<li¢�'?�'•nrQshro()•1J 
including straw m11shrooms (HTS heading 2003.!0.009); (2)<!llfr;¢sll am:l"chll.l]¢1JW�hr.q<:;�rs (.f!T:�< .·. 
heading 07{)9.5!.00); including "refrigerated" or "q11iek blanched'ntO.sbtool!)s'';(?)llried mtl�hW�•,}S OW.t� 
headings 0712.30.1 0); (4} frozen mushrooms (!ITS heading 071 Oc80:2Q); <!�di(S) "nJMihllrcct;'' ·�:J\]ictit1)::�•'' 
or "pickled" mushrooms, which are packed with solutions such O$ oil, vin�ga�(ltnt<>ti� a\(W(HTI)Ir�l{qf9i ' • 
200 1.90.39). 

. 

f\ntidutnping Petition on Certain Preserved ��1ushro_orns frotrt Ghile-_, .. (;lri-pfl,_J�dla.-anrl--:I�d()h:.Csl.�:-· . 
January 6, 1998, pages 12-13 (:Petition). 

. . . . ·· .. . . . . · · · .. ·· ·· · · ' - · 
In a supplement to the petition, the petitioners further described the excluded "tnqrinated," 
"acidified" or "pickled" mushrooms as follows; 

"Acldit1ed" mushrooms arc mushrooms pr�scrwd in acid, including, but notlimitcd to acetic acid; 
"pickled'' mushrooms a.>e those preserved in vinegar; ''marinated" 1)1\tshrooms are those pi'cswved.i•tcithlir 
<we tic acid or vinegar, but also containing oil. Mush moms prepared· or preserved by mc(uJ.� ohiucgat ()r· 
acetic acid arc covcrc>tlundcr HTS headlng 2001 ,90.39. According to d1eNote accompanying HTS 
heading 2001.90, this heading covers 

vegetables, fruit, nuts ano other edible parts ofplnlJis prcpnrcdotpre:wvcd by means ()fYh)cg<!r 
or acetic acid, whether or not containing salt, spices, mustard, S!lg�r or other sweetening H\aUet; 
These products may also contain oil or other additives. They may be in hulk (in casks, drtulJs, 
etc.) or ln jars, bottles, tiM or airtight cooiainers ready for resale. The hc11ding incltitlcs cerl!tih 
preparations known as pickles, mustard pickles, etc. 
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Letter to.the D.epartment.Supplementing thelMitlon ouCertail1PreservedJv1ushroonlsfrom .. 
Chile. China, fndia and Indonesi� (Petition Supplement), J<Illuaty l5, l99S,•Pl\ge!!4•5 ... 

The scope of the less-than.f<tir value investigation and of the antidltlll.ping duty order on CRfYJ:s .is 
identical to the scope as speoified in the petition withtheexception•ohhel&stpatagt<tpb, wlxieh • 
reads as follows: 

Excluded from the scope of this investiga!lon are the followin!l; (J) all other$p�.cies of•n!Usbto9m · 
including straw tllt!Sbtooms; (2) all fresh anr.I �hilled mushrooms, it�clu<llng ''r¢Mg<:@le.d!' r>r . . •''l'J. ul¢k 
blan!'hed mushrooms"; (3)driedmushrooms; (4) .fro.Zen musbrooms;�t1•l(S) ;,l)l�tin�)e�i'' �'acJ(llfi¢ti'' 9r 
"picJ;;Jed!' mushrooms, wbic.l1are prepared or preserved·hy means .ofvlMgarot·acetjq.llcid,.b�ttnmyc\l'rlt�W···· 
oil or otf)eradditivcs, 

. . 

Antidumping Dutv Order: Certain. Preserved Muslrrooms fi:omthe People's Republic of Ghir1a;, . 

64 FR 8308 (February 19d99FJ) (Order). 
. . . . . . . . .. . ... . . . ·· 

This scope description was <�dopted by U1� Commission in dellnlng th�dQtJWS!ieJ!ke:ptod,l!�t'�gt• 
purposes of its inj\rry determtnation. The scope ha� rema.ined tmchan:ged.sinGe•thePe!:lt11:!lii\l'�ti,l>' 
issu,moe of the antldumpln!HMY order, 

· .. . 
. · 

In our Preliminary Scope Ruling, we found that the scope desqiptions con{<J.inet! Jwtheree\.)ffl9'f} 
this proceeding arc dispositive that Tak Fat's mt!sbrooms arecwitlli\Ithesc0pt;:)'all,i)cf9n@f�JJ ·· · 
within the exceptions for a9ldifi¢d, murinated or pickled lll\lshrool)ls, 'filk1?at argt)ed.th.(ltJJi� 
Food <md Drug Adrtlinistfillion, (FDA) standard ofidentity for c<lrtn<:<d·llJ\IslJtooms, wJ\JciF. ., . , · 
prohibits the uddition of!lnY !)�certainable amount ofvi11eg!lr2 Ot.ll.\I!Ut.i\ ls �lsgwsitive o1Hhe sc,ql?'�; . . of the order, Tak Fat futth�r argued that its pmductfeH wit!Jirlt(tc cl<lccP'H9Jl�;to (hecseop�> '> 
because it met the FDArequirements for acidi1letl foods/ 'l'hen.:;tiJ!op;er,<;ca!'�t!e<f'tbarth\!Yi/ieY:Ii'�' : 
intended the FDA standards to bedisposirivc oftlw scopc offthe•()i:col¢l',f!ritlHt<;ifntecl �PJillilf�in ·· ·• .. · 
the petition phase of the proc.ecdlng, they definc.d the scope"excl()SiQ�ls in ti:rl)1s•qrfk'I'.$'11Jc#t)lti�'/' 
2001,90.39, as mushrooms that are "prepared orprcsc.rve�by mt:ai)SPfYIIJe�ar,;()til¢elif;:d()l�)' i·· 
The petitioners further argued that the Departmtnt shQtlld apply the·��m()!gyr4elilJ¢$:gs thc ·. 
Customs Service to determine w.hether a vegetable product ls "prep,gJ:eii of pteset·v¢dibY,t1.(¢q§$'J\t'/ 
vinegar or acetic acid"·- that it contains at least 0.5 percent acet)(J !l()i.gcWecQIIcl�tdedtl)(lfcil):t:: \ •··· · 

evidence on the record svpported the petitioner!>' mguments itrJ4votofa})PIYi.l)g th!YGttstot1J;; · ··' 
threshold for acetic acid content to determine whether Tak Fat's mushrooms qualify as cl\;ol.IJ�;IG:& 
merchandise. As Tak Fat's mushrooms contai n between OJ3 and 0.!61'¢r�c.:nt.ucetieacid�'WC · 
determined that they did not. See, April 28, 2000 l'relbninary Scope RlJting Decision 
Memorandum for a complete discussion. 

2 Acetic acid is a prinmry Jngn;dicnt in vlneg_ar. 

JThe FDA regulations require "acldlfled foods" to have a mlnbnulll pH level of 4.6 



Ruiil}g. 

petitioner!.{ rcei.l:er��te�!cth!.ltilih¢ r;;c<lp�>x#\tli·�;ordcitg•O.mPPlr!�·��¥1� 
mushrooms, and added; 

The Petitioners' Rebu.ttatComments 

The petitJ oners argue ttll�m��t1 ;a � :s6.c:�o�p,:c;.: i.� n�q�u;l�r·�y1 ;e��o�n�idl�u��c1�te;�d� .��un�. d�e·�;r:.1 ·�j· ;�ii�!�·.s�����li��!�Jj,�i/,&mi��{�iWf�:���·>V to consideration only o 
that the Department's Prdiminary Scope Inquiry properly c· O!'Ji>t�h�re·�··flriHJe�·cvil?lhllJS ofJilie 
merchandise contained in the pctWo11, the inl!ial invcstigatiotidlSW�tlJltil•thcdetct;:illilrlTift9Jl$nHi 
the Secretary and the Commission, us rcquu·cd by the regulations. 



The scop¢states that acid11l_ed;:hliltinared orpicklcd.mt•shroomslhaMtt<:l'"preparedorprcsercvc{l: .· . 
with l\Cdtic.acid or vinc�;:ar"' \lrtr;l,}�clu(!ed ·from t]]escopc.ofthcordct As discussed in the . . · 
Prdlmin<trY ScopeRull\lg;andcaoktwwledgcd by Tak Fat, tlw Jlcfitjqncrs clc()tlyrc!'crrcd to il]c· .· · 
.FJ'l'S ··htli'ltber ·inAhe;pejl ti on1 and•oitc!'l to spcci IJc·dc.scripti ve lallgtlagc oflhcHcJ'S ·.hGadi ng.i•rfhc · 
Petition 'S(lpplenWI1t ·when clnrr!Y'tng{or the 'D��pantmcnt·thc se(lpc of'.the cKc1uded mcrchat�d�(;e, 
Although we omhkd J'ronl the c::�¢1\lsion cla11Se ofthe scope ilanguagc.lhc HTSJ hct1dings 
providt;d by the petitiotlcrs, we app:topdatt�d the phrase "prepan::tl or.preservcd with vinegar or 
acetic acid" directly from the ffcf'S'h!lading for pr.oductscla�sified under HTS heading 2001, As 
we hav:e slated ln the Preliminary Scope R\1lll1g nt page I 0; it is not the Department's normal 
practice to itwlud<� in the scope language fhe FITS numbers associated with exceptions to the 
scopes, 

I\cgarding Tak flat's argum.c11ts with respect to fhe FDA standards t'"w acetic acid content, we 
reiterate thilt we hnve considered ali of the evidence on tho record, and we continue to t1nd more 
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!hat all. panics appear 'to:r<;'J:ect,," 
reading ofthe sqope,exceptions is incott'ccr, and ,wcr,uh:!JQb(;li�l:n�iheitJXe:trci: (jj�ti,i�i'�if1 lbffr&HI 
order. 

4Tak Fat has taken in9om>Jst,ent posltiamH:HtJi'»W lrtllehX<\l:ctii)i(l()ict''is'Jtic!J,ess(lry'\foi¢1;6f(lH�,lW 
productfroTn the scope ofihcordcr, 
standard of identity for qcidifie(i !bods, requiring, trti '<lOctii�:n<lid1ev,e1,!>\i(Oci\1n1¥to:trujhl!:airt''<v�.,', 
mininMn pH of 4.6 is dispas'lti.ve (sec, Tak Fat's January'6, 20.1�0S¢•'l,P\j'R�C\tl!J:sHIIr$,6); em tlS'c/r 
March 27, 2000 connmmts at 3, Tak Fat c;.l ainrlS'iJtv•oO(rh!!nd'thi�Uthe/'\pl:�l1lllff;%)nlel1i�c\ii· lot4x\\lt1td,c 
all marinated and acidificd·'���I;�:�1:;;�a;���i��t!�J;;���;f;l��f,�������tn)J contained in such mushrootns;" (emphasis added} tmd, on the 
for acetic acid content applies. l)i its May 17, 2000 .conl!ilCtl!s at I !J, 'rfak Fat the 
statcnwnt quoted above, atJd,adhcre&to its position that the FDA s!atrdard foraceticacjd.content..is 
disp<Tsltiw. 
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May27'" 

' . - ·  - . - , <-' ':-

ThepeHtionerscontel)clthalt'lf(tk1Eaveireoneou$ly"'""llliJtes;e(he ])I'Cf;Xi$\iJjg"!Sllstoms"JraHiig[i}l�pt;,>c? 
under11es and gives praetiqal)neaning to the r. (·� rfl,de:sctiJl(iion.f!\pit:!ll?!i\leC\',(i)l(J>t�:seirv¢d;;l,;ii(h\;i,/ 
vinegar ot acetic acid'' witb·f:Jc�!tt<llt)VrdeJtlec: ll•t*·'exlsHugatthi�',timc�il>'f'lll!):•iin,�·i;!s'fJg,qti•Dn,;([l)l.J\} 
petitioners submit that it W'<\sTak Fat's scopccin:qnlry t.< j·; ��.fl;;��!)i����J�1�:iffi��J��i�!�j!�ll�ff) 
Whlllher its product is covered;J;yHfS heading200 I. 90:39 .. 
petitioners assert, the Depavtment,propetly was. guidcd·by stalc!lMtH.StfP!iOtibi!@'\low 
classification tmderthisheading is achieved. 'Ehe · Coi1traryto Tak Pa.t's 
claim, the Depurtmonthas 11otsought to rely upon HRL 069'121 asabindit)g legal preoedetll;',but 



The Department's''Position 

without 

The exclttsion 

As stated by the Court oflntertl<\tiNlal 'Ftade�0fT) .in San);mBJectdc .. @o.,.J:;ttL v. Wn1ted.States, 
86 F. supp. 2d 1232, 1239 €01'1: 1999), ther••Anrd.is notlimit�dst5)elY1o.tl1ose doctlh\enls · . 
submitted to the International Trade Administration (ITA), Jnit·erM:v.lnt'l Trade Aqmln., 16 



3"The detcnni nations· un.der the a.ntidumping ·law may prQPCtly,Xll$\IIHn·the crcatioxi.of 
classes which do tm! correspond to classifications found itl'4he tarifrs:olied\lll!s,or maydcJipe •. or 
modify a known ctas,•:dfication in: a manner noJ contemplated.or de&irei),by CtlsiOins :Service:'' 

Royal Busin.ess Machines at 1014, 
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es.tablished:tn:eMi.ng.atthe.thn.eof,its.inco:rpp�atfo:nSnto1tlle•.scl;>peMngq�g!ri.>!l.J1lii 'W�@'ey�i��J�, 
iuterpreflllg;thatlaqgl!ageeon$ist�nt with itsme!l.nipg. . . · . . · · . · · . . · . 
3. The Freliminary·Se!lPe:B:�tiug ¥iolate(ll'aJcFat1s.i;Rfg»tsct!l·'l)ll · tn.:o(less. 

Tak Fat argues �hat, wHh its Rrelimin!lty scopeR1lli:))g, tbe·Oe.PatV11el)t¥iQ'IaJes \ne·Di.le'.fli·p�eS:If; · · ·. · \ 
Clause ofthe 5:'h Anwl)dment of' the U.S. Co!lstiJtttionby aP.opJ�!}gail�gttl;po�itiothor•sl<�p?.�t'cl ;. ' 

•·
·
·.... · · .. · f� 
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h k·�t�t:9,�e�;�,j,?m�(J_oT9f�i�K;�; .••... ·di7 · . ..•.... 
·
·
·
··'·��1.: .. Iii e · ,tates, .. ··.·.

· .. •  , .. z. "· ,ww.1\l ·· •.. . e.>purt lt: .. · . . ;t \\t't!e.'.J!.',e�&f!l1�l1J:;l:!Palli·i;I' !J.,I1�$i!c .· · 
its positi.on·.between themrel•im

.
wilrY,<�nd•fi'llalresJJlts, .affordingdiAJett?sl��.Ii\U'tl�j;IJo %grgJ;t�6i�¥i:.'s � ., 

tc. co1nment on·the·ehill!ge·· 1!a�,F<!t,plairus".th<�t;·sincp.p�Jtltlo11�r�A\1¥<r11�llt�.t!%d':th<!t�h\1J�<;J1�1'i,;····;:X> · .,; 
excl�sion• for mar:inated;qr•aqidill�d·ruushroom.s was 'betng (l�::§n��.by,}eit&e;rJarr({e!<J.s�lmg�li#t1".(J · •••· 

or the Customs .. starx\l:lt;tf,fonminiwHtn•l.wet.i,e·itcicl:(lev;els,·and;tl\t>?lil�ll�rt�i�Jit�s,:l�l!.Scth<t!Jtl�{E'?£�·\L•' 
.. · ··

···f'/c 

��r:e(;;���.�;��;;��ti���:��:�:������i��ri��?5���!h���:�!�a�l��t�ii:t���l;��tlx1�·.!�q�;; &£\·; i jfl 
mu�hroorus classJfie!J,.ill.;sliPl!<la.(ii.ug�OOJ .. 90,:W. ''if •;; :: . '5" pJ:j 

§;�;��i:i:.§�;t;el:l�ifll;�:�y,�,l 
Fttr;thcrmore, T<�l<Fat a(lcl$i>tbe•·ElPI'\'l.niissiqJi•.would• have:li!ld •to:\f:i:c1\'!dl};�d¢'ffi:Rrdcl�r9ti·ht.(l):�. · r •···;·.·· ····.· \.; .•.. · ·.''· ; 
domestic Jlke-prodtrctapiJJY�i$. 

· ; ;  :·;}; .··· 

Secondly, Tak Fi!t.claimsth<�t•the;·Pr:eliml.!lary .Scope RqJtpgpr,eJJ!.tllpe4{i.rit�.resl¢d·l?�:tfi¢s};q�g�a$.�',;,.:. 
irnporters did-_not_-have:--n.o�ic.�-��Pr�or_c--tti:importing:·-tJte:,tn:ushrooin_�� ��J§,�_�e��h_:���:�-��)';·:,�\�-:�i�J��:��,:�>-·::_·:;i:-··:_:_ �::\·f·:··· subject to· an tid umpi ng dl.l.f!llScif.tbeY cont<Iiflep;Jq&s th'an.Q;$ .per,qf!nt:.•we:ttc <Ici.<l:· .l'aJ(.'F\ltilJ!l!ih�i ;[ 
that, had ir !mown. oftf\e.st<t.n<l<tt.d•to:bea.f1plicd, hwoJ,d4mot·hl!)!.e<ii]J.lOJ:i5t�•n.wrinat�.d···· .· ·······.··· ;; 
mushr0oms co ntainlngless tharr:05jJercentacetic lleid. 

;/:-,
-
-
'-

Finally, Tak Fat contendsdmt,thl'i .Dlepartmentis,)lmhibHed·by;.stil.t\ite.from<a.:m�lyrl]g,the'OiS•·
. 

percent stand.ard •to Tak••F:at's •mushroomsitnportl!{l.J)tlortp. A.Wil' .48', Q(:)qQ.�··.��.e d.i!tc ofthe 
Preliminary Scope Ruliug. 1'ak:Sat cites 5 use §5:$2(!\)(I.J(D)!tll.atcptosrJcl�sth!it'.fecl<w&l 
agencies must publish. in the Federal Register subst<!ntive �t!Ies of1gene:r!llA.PpiJc.ffb:ility .agq�l�cl 
as 11uthorized by law, and.stat¢tnents ofg¢nefaLpolicy or;JnterpJC:t<�Hpns.of\�t:t)etalapp1ieal1il!Jy 
formulated an(\ adoptedbythe:ilgeney. Tak Fa�eh1.ims th.!\t.the•Cu!itQ'm�.t<:q!lJt()mentthl\t 
vegetable products have atle!ll>iOS percentace(ic aeid to,betl'l!ISsitled'WlJlJit)HlJ.'S:heading;\1!0:()+ 
falls wi\hin the publicattonrequiremcntas an int�rpretatiQno.Pg¢n<:Jt<\l.appli(;ability'ttJall · 

importers that is not found inth¢:plain,language of the HfS, wJxichs((l.te�.sin\]'ilythatthe sol:ijpct 
vegetables be prepared or .preserved by vincgi!r or acetic :wid. Tlitts,. TakFat concludes, because 
the Department did not publish;!lOtice in the FederaLRegistcr ofthe OSpt:rccnt acetic ncid 
requiNment, and the Customs' interpretation ofthe statutory langutJge i!nposes <1 requirement not 



·-·- .----;,-oc,p· 

:.:: � ':>'�: __ (,_,,_._,,_ 

fotmd i.n· �.he· .lit�tallflllSWrgeqf.J!re•.stiltl!t�;··thel1�Pi!AI1Wnt'i�;�#l't��'ffgti)1'�t1Bllfingtg&'s�p�Ri···c .. ··· 
ruH11g tp ·

.
lak. Fat's muM!qom�imPl'Ji:te9:pripytp:'t4�AJ?riL:talk�t�ll!llJil�llY :$PC!J,Je l� . .'QJi,pgi;kll • · 

support, Tak Fat cites D&,W:iEood•Cent�rs v, :B:loek;71Hi•K2d 'rSl,•Y:?fl'�Qlh•�jp. W�Q�, . 
· 

Appa!avhian.Power Co . . v ... Train, :566 F.2d 451.,{4'A.Cir. l9fJ'7}>·�<i•ExiReL.@uste v.!Jnited>. 
States, 6:56 F. Supp, l3l0 (W,D.LA.l986)(5 USC 553(.A)(J.)0�)1• . . .. .. . ··.··· . .. .··.·· 

The p.etitioners.point outthatT1l!{Fatplayed �mactiverq.[y·4¥�l�g,tlr�t:i�.\i��>liff�ti9m:Q.a,df9R�e��ilitg · .. · 
the petition and aU recotde.vidence, an.d.c.ould··ha.ve $oX!ght!:.&l!t�#P�e·Pi'l1!)}�$ ili���!!t)tJvmt]1pf¥, .9p .. ·· .. 
any time prior to its import!!ri0M>fthe;prodl1ctinqqesfi�Jl,. U[�(#R.at�$i·lK9!.n�t�J.Jlt�lJ<Wi.tih.a,f'�¢/,i�;;; . . . 
prejgdiced by attemptiilglo imp.ot.tgoo.ds·that.tbi!;J4()V.atttl)tWt�ir�}l()l$tmlW\91·t�'b()cWiJh, iili1h� ••..••••..• . · · 
scope of the <�ntidumplngd)1ty o;t(ierJ:et}()�fs no\.a denl;�lPfd.�J}Jlt(l.O\lS�06�t•f:@;l3<\!�s att�thKtA!u •.· · 
evade ·.the antidumpl ng ·.dt1ty or{\er. Tl:re $fr\r(;:ture·oftho;J4eRatt!)J�l.ti:� s��lp,;ruli!}¥�tall,d'�t)t\{(.)!llSl .• ; 
clas�ific<�tion. rqiiog�. i$ #Pf()J;Jl.tl.ctixe pr<w!;s.s .a)1QW4lg a11 im)l.Clftl�i'·Qf'!)?�Qd�J(;e!\(O.§()()kg.\it��g%��·>.·; •· 
concerning . whet.hef wrwduct; is within tire SCQpe,pfanord�rc.(lf�I.$';)?�\?J)�tJ?' ;9l'<i���t!�����i4��FM;J:; •...•..• 
certai11 I ITS heading. As Tak .fat was the party requesting the S!)oj\\e:ingUiry,. t!ie .tlmijlg o)). the· ·• 
request was under Talc Fat's control. 

· ' 
,• / · · · ';!-.:<<':' 

The petitioners .argl,le th<�t .r�!lk·Fat's relianqe QJr Sign1a,i5'1Hi§rtl@��r 1Qi)U�¢'\ir;f��!r.¢a�e';[ih¥n!r ··· i? · 
Departnwnth<Js made nq a,b]).rpt•alteratioli••.in posltlqphetw�e)f\tbe'ipfgljpNx�to/;!�rtH•,[¢¥1;·']�.·tFI\ iP ·· . 
determinations in.··this •. scozyt')il)qui� •. 1�al<.•'F�t.ha4;.Jsrto'>V,ll;dg,e;JIJ�liXn}'liE!flf?x!\!1t:$£����.q*�ffi!iH�!�*j{.;; 
was defined by refewMetoH:TS·sUbhe�i'!iQg2QOh9().3thbut9i�:n?t•.S,if����(iti'!1ii�!jQji �lflt1.t');t(} ····· 
time of the investigatiott ln�.tead, Tak Fat·clr<J.S;e::terei�>e9 its riglJ!s·h&.:r,��H���i.M.·9i�c.9�eziJJ�hlfr�fi·. 
during which Talc Path<tshadample9pportun\\Y toprtJiit:lt1tin.�op}}I\JtoJl�\W4sN:gyJ[�n�d.!lff!�).��m;;.· 
be.haJ f. The petit! oners--point. -p.ut :1b_Et:t� .rHI.11-k.e: i�f!:· ·�!:Q�_�a_, _ T,�·Jc,·J;�-�7�]��sx-�gg!}�_iJ.�,!��lN�¥ii�k9iiP;��(�-�Nr,:;;; · 
to comment not required by the regql<Jtions,·bGeatise<thel9epatl.t�1�!Wlt9.9k�t\iet1Jil.Mg�.�!·'�t�P'i9f'y•\;i:: .. ·. 
issuing a Preliminary Scope Rtlling;in;tbis case. J.)'i;JJ 

'(�:(�/ - ·-.-- ' 
The petitioners add th�t Tak F�t's· failure to seek clarl:ficatiQrl.q.ftt'Qe;��QJ)e',gf:I�.e 81'.Q�I''IRtl�{Xt�K'1f '· 
importing the merchandise inqnestiottdoes.not<;.onst·tM�:: avi&lliti.tJti;Qfi4i(l';:cPt9.t:���Wr.t!{�;; �:x·· 
Department's part, as the ..D()panmentsimply el<�rifi.ed the $cope o'f\,f)J¢:·otq�r:J?Yc.refter�qc¢;!§;;' :;� . . 
specific statements in the record oftheinve.stigation. 

.· ' ·· 

The petitioners argue that TakF<JLetroneo.usly a.ssumes th.at the J;!l�.pgrtn;J¢f!ti�.((�le.n1Ptiq�\�"��*� 
legal foN.e and effect to the Cttstoms ruling, Wb!;ln.in fMttho 'lP!;l!Wttme.nlii�>A.!�!pg:the rul(!jg{iJ'§•tl . 
reasonable source ofinfonnation CoJJcerning. classifhmtiotl Ui1det,FI,W$;st(l:i{1c!J¢h�gZOOh�0&�.9' 

·· 
Thns, in the context of this scppe inquiry, the Pepartmentwtll:giwforl,lG\W9c()ft'e!.ltoniy(J;l,ii,l� 
own determination. Pwthermpre, the petitioners point.out, thcDqpat:t!'IJi:'ilfls••SCopetqJi!lg•W!lY 
properly have retroactive effect on all entries beginning. with tbe pl,ltiod oiJnvestigatiottdl!l'imt 
which entries of in·scope merchandise were first suspended. Thq.petiti.oners e:i(e to Witth;btd. v. 



instance, was prc•vh!ect wilth&IJ<l!fltlle htl'olrm.�tjoo (:o+JsiPWt<i4(1�,Y;(: 
preliminary soopentling, cli't¥tcis!l.cl:lts·<)pJi.o.l1tqnity to oo:.Q1.iUI)thf�•r!)9i{�\ilin1WN'�;W.1rierlt•{)f,il)�t�rflm 
pfelim i nary s.cc>pe rullinj�, tt'lc�fiW�.d thwely nq !i;:;,�.ont\c{)tcl(miifq,J'Yc�e�•l?,e.Jql[itti\; <)o,d&K�t.:il���l.dllS 
opportt.uiity to submit a�tllJJJ.Qn.aHlH}lln1<crnt prlor•to (1�'\:,'fJntJ'Ls.\;qJ)�ect!JJi!!g,, }llhe•;f<J.<C('Jh&tJl•te•j}lfitl 
scope ruling is adverse to Tak Fat's interest do.es llo!l�11Cilll. 1a:N\l\<Jif\.b.�tsct·tq�·r!.lG¢h'c.9 cltlec;j)it(jl),ess. 
The Department has not changed its. position, or de•vi(ltcdlfr•f!PJJ'i�1l!)i�irtlrXl!l:pr\Wtic.�:,)h1JtiJ,�s 
proceeded with the .scope iNtniry in accordance with.the · :pn\ctice. 
Tak Fat has availed itself of its rights \lllder this proceeding, argllme!Jls 
have been duly considered and documented in botb tlu� pre!Jmiuary and· the final scope tl(Ungs. 






