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The Chairman’s Checklist
|

The Authority of the General Meeting of Shareholders (GMS):

4
4

Are the powers of the GMS clearly set forth in the charter?
Are there any powers of the GMS that the charter explicitly delegates to the
Supervisory Board?

The Preparation for the Annual General Meeting of Shareholders (AGM):

4

Does the Supervisory Board provide workable and timely mechanisms to
include all legitimate shareholder proposals on the agenda?

Does the Supervisory Board have a clear duty to ensure that the agenda
is not changed after it has been sent to all shareholders?

Are all shareholders properly notified of the AGM?

Is sufficient information available for all shareholders to take well-informed
decisions on agenda items?

Does the charter require the company to provide additional information to
shareholders (or others having recognized interests) on specific agenda
items?

Does the company properly inform all shareholders of the AGM on its web-
site?

Conducting the AGM:

v

4

Is the venue of the AGM convenient and easily accessible for all company
shareholders?

Are shareholders (or their representatives) who attend the AGM properly
registered and do they have the opportunity to participate in the AGM?
Does the Supervisory Board ensure that the quorum of the AGM is properly
verified and properly recorded?

Are members of the Supervisory Board, executive bodies, and Revision
Commission, as well as the External Auditor, present during the entire AGM?
Do shareholders have the right and opportunity to ask questions to execu-
tives and other presenters?

Does the Supervisory Board ensure that effective and independent vote
counting mechanisms are in place during the AGM, and that the voting
results are properly recorded? Does the Supervisory Board ensure that
all decisions are valid and that all applicable legal requirements are
met?

17.09.2004 11:34:37
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v Are the voting results and decisions properly communicated to share-
holders?

The Extraordinary General Meeting of Shareholders (EGM):

v Does the Supervisory Board convene an EGM when circumstances re-
quire?

v Does the Supervisory Board convene an EGM when the Revision Commis-
sion, the External Auditor, or a shareholder (or a group of shareholders)
owning at least 10% of voting shares requests an EGM?

Shareholders are the main contributors of equity capital. However, shareholders
do not always wish to participate in the day-to-day management of the company’s
affairs. Most shareholders lack the necessary time or skills to run a company.
Thus, shareholders entrust professional managers to run the company’s day-to-day
operations, and elect directors to supervise and guide the work of these managers.
However, this does not mean that shareholders completely give up their governance
rights. Shareholders most commonly exercise their governance rights through the
General Meeting of Shareholders (GMS).

The GMS is the highest governing body of a company.* It is through the
GMS that shareholders express their will with respect to such important com-
pany matters as the approval of annual reports and financial statements, the
election and dismissal of directors, the payment of dividends and distribution
of company profits, reorganization, major corporate transactions, and the ap-
pointment of the External Auditor. The GMS also provides shareholders with
the opportunity to, at least once a year, discuss these and other important mat-
ters, meet in person with their directors and managers, ask questions, and de-
termine the future of the company. Hence, shareholders exercise their right to
participate in the decision-making of the company through the GMS.

Preparing for and conducting the GMS is subject to detailed procedural re-
quirements as determined by law, and corporate policies and procedures. This
chapter describes the authorities of the GMS, its organization, and the legal re-
quirements for adopting valid decisions.

8 Law on Joint Stock Companies (LJSC), Article 47, Clause 1, Paragraph 1.

37
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A. General Provisions

1. Types of General Meetings of Shareholders

There are two types of GMS: the Annual General Meeting of Shareholders (AGM)
and Extraordinary General Meeting of Shareholders (EGM).®

a) The Annual General Meeting of Shareholders

The Company Law requires companies to hold a GMS once every year.® This
Meeting is called the AGM. The AGM must be held:*

+ Not earlier than two months after the end of the fiscal year; and

+ Not later than six months after the end of the fiscal year.*

Figure 1: The Period for Conducting an AGM

AGM period
December 31 March 1 > June 30
1 1 : > t
End of Fiscal Year Earliest Date Latest Date
to Conduct the AGM to Conduct the AGM

Source: IFC, March 2004

In practice, this means that a company (whose fiscal year is the same as the
calendar year) must hold its AGM between March 1 and June 30 of each year. The
charter must determine the period or specific date when the AGM is to be held.*

The AGM may not be held merely by written consent.® The AGM must
provide shareholders the opportunity to attend (if desired, by mail-in ballots).

b) The Extraordinary General Meeting of Shareholders
All GMS other than the AGM are called the EGM.”" They are convened in
response to specific company (or shareholder) needs, such as the issuance of ad-

85 LJSC, Article 47, Clause 1.
8 LJSC, Article 47, Clause 1, Paragraph 2.
8 LJSC, Article 47, Clause 1, Paragraph 3.

8 Law on Accounting, Article 14, Clause 1 uses the term “reporting period,” which is defined
as a calendar year starting on January 1 and ending December 31.

8 LJSC, Article 47, Clause 1, Paragraph 3.
% LJSC, Article 50, Clause 2.
o1 LJSC, Article 47, Clause 1, Paragraph 3.
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ditional shares, a corporate reorganization, or for the election of directors. Under
certain circumstances, the company may be required to call an EGM.
The EGM may be held:

+  With the physical participation of shareholders; or
+ By written consent using mail-in ballots for decision-making.

There are no limitations on the number of EGM that a company may conduct.

2. The Authority of the General Meeting of Shareholders

The authorities of the GMS are set forth in the Company Law®* and are also specified
in the charter.”® The charter may not, however, provide any additional authorities
that are not permitted by legislation. The GMS may delegate some of its authorities
to the Supervisory Board, such as the right to elect the General Director.

=» For more information on the separation of authorities between the GMS and the
Supervisory Board, see Part II, Chapter 4, Section A.4.a. For more information
on who should elect the General Director, see Part II, Chapter 5, Section C.1.

The authority of the GMS is summarized in Figure 2:

Figure 2: The Authority of the General Meeting of Shareholders

Economic and financial activities
of the company

Election of the Supervisory Board A Internal procedures for the governing

(and possibly the executive bodies) v d bodies

The GMS
Authority [> Charter capital

Over the:

Reorganization and liquidation <]

Participations in other companies v Securities

Transactions

Source: IFC, August 2003

More specifically, the GMS has the authority related to:

%2 LJSC, Article 48, Clause 1.
% LJSC, Article 11, Clause 3.

39
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a) Reorganization and Liquidation of the Company:*

+ Reorganize the company;

+ Liquidate the company and appoint members to the Creditors Committee;
and

+ Approve the interim and final liquidation balance sheets.

=» For more information on reorganizations, see Part V, Chapter 16.

b) Election of the Governing Bodies:”

»  Determine the number of directors, as well as to elect and dismiss them;

+  Approve the remuneration of directors;

+ Appoint and dismiss the General Director and Executive Board members
(unless the charter delegates this authority to the Supervisory Board);
and

* Transfer the authority of the General Director to the External Manager.

c) Control over the Company:*

+ Approve the by-laws for the Revision Commission;

+ Elect and dismiss Revision Commission members;

+ Approve the remuneration of the Revision Commission members;
+ Request an extraordinary inspection by the Revision Commission;
+ Appoint the External Auditor;

+ Approve annual reports and annual financial statements; and

+  Declare and pay dividends.

=» For more information on internal and external control structures, see Part I1I,
Chapter 14.

d) Procedures for Governing Bodies:"”

+ Amend the charter or approve a new version of the charter;

+  Establish the procedures for conducting the GMS;

+  Elect and dismiss Counting Commission members and set the number of its
members; and

% LJSC, Article 48, Clause 1, Sections 2 and 3.

% LJSC, Article 48, Clause 1, Sections 4 and 8; Article 64, Clause 2; Article 69, Clause 1, Para-
graph 3.

% LJSC, Article 48, Clause 1, Sections 9, 10, 10.1, and 11; Article 85, Clause 1, Paragraph 2;
Clause 2, Paragraph 2, and Clause 3.

97 LJSC, Article 48, Clause 1, Sections 1, 12, 13 and 19; Article 56, Clause 1.

40
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+ Approve the by-laws for the governing bodies of the company (the GMS, the
Supervisory Board, the General Director, and the Executive Board).

e) Charter Capital:*®

+ Increase the charter capital by increasing the nominal value of issued
shares;

+  Determine the number, nominal value, types, and classes of authorized shares
that may be issued and placed by the companys;

+ Increase the charter capital by issuing additional shares (unless the charter
delegates this authority to the Supervisory Board);

+  Reduce the charter capital by decreasing the nominal value of issued shares;
and

*  Reduce the charter capital by reducing the number of issued shares by retiring
treasury shares.

=» For more information on the charter capital, see Chapter 9.

Securities:”

Split and consolidate shares;

+ Approve the buy-back of company shares in cases specified by the Company
Law;

+ Issue bonds and other convertible securities, unless the charter delegates this
authority to the Supervisory Board; and

+ Issue shares and other convertible securities through closed subscription.

=» For more information on securities, see Chapter 11.

g) Transactions:'"”

+ Approve extraordinary transactions;

+ Approve related party transactions; and

+  Waive the obligation of the controlling shareholder(s) to make a buy-out
offer during control transactions.

=» For more information on control transactions, see Chapter 12, Section B.

% LJSC, Article 48, Clause 1, Sections 5-7.

9 LJSC, Article 48, Clause 1, Sections 14 and 17; Article 33, Clause 2, Paragraph 2; Article 39,
Clause 3.

10 LJSC, Article 48, Clause 1, Sections 15 and 16; Article 80, Clause 2, Paragraph 2.

41
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h) Participation in Other Companies:'*!

+ Authorize the company to participate in holding companies, financial and
industrial groups, associations or other groups of commercial enterprises.

Company Practices in Russia: As depicted in Figure 3, most GMS appear to
perform the functions assigned to them by law. The most common are electing
and dismissing directors (87%), electing the External Auditors (78%), and ap-
proving additional issues of company shares (63%).'°2 More revealing than the
functions performed by the GMS are the responsibilities that it is supposed to
fulfill but does not. For example, in 19% of the surveyed companies, the GMS
does not approve an independent External Auditor.

Figure 3: Powers of the GMS

Elect and Dismiss Directors 87%

Elect the External Auditor

Approve Additional Issue of Shares

Elect and Dismiss the Head of
Executive Board/General Director

Approve Transactions with Company’s
Assets

Approve Annual Budgets of the
Company

Initiate Unscheduled Audits

Elect and Dismiss the Chairman of the
Supervisory Board

Elect and Dismiss Senior Managers/
Executive Board Members

Control Internal Audit

Approve Operational Plans of Company 11%

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%
Percentage of Companies

Source: IFC, Regional Survey on Corporate Governance Practices, August 2003

101 TJSC, Article 48, Clause 1, Section 18.

122 TFC Survey on Corporate Governance Practices in Russia’s Regions, Section 2.3.1, page 33,
August 2003 (see www.ifc.org/rcgp).
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3. Delegation of Authority

The authorities of the GMS may not be delegated to the executive bodies. How-
ever, the charter may delegate the following tasks to the Supervisory Board:'®

+ Appointing and dismissing the General Director and Executive Board mem-
bers;

+ Increasing the charter capital by issuing additional shares; and

+ Issuing bonds (and other convertible securities).

B. Preparing for the Annual General Meeting of Shareholders

Preparing for the AGM requires careful planning and adherence to procedural
requirements. The procedures are set out in the Company Law'* and regulations
issued by the Federal Commission for the Securities Market (FCSM).' Addition-
ally, The FCSM’s Code of Corporate Conduct (FCSM Code) provides useful
recommendations.

The steps that must be followed are summarized in Figure 4.

1. Drafting the Agenda

The first step in preparing for the AGM is to draft an agenda. The agenda struc-
tures the AGM, and lists issues that must be addressed.'*

a) Who May Submit Agenda Items

A shareholder (or a group of shareholders) holding at least 2% of voting shares
may propose agenda items, including the nomination of candidates to the govern-
ing bodies.

103 1JSC, Article 48, Clause 2, Paragraphs 1 and 2.
104 TJSC, Articles 51 to 54.

195 TJSC, Article 47, Clause 2. See also: FCSM Regulation No. 17/ps on Additional Requirements
to the Procedure of Preparing, Calling and Conducting the General Meeting of Shareholders
(FCSM Regulation No. 17/ps), 31 May 2002.

106 Federal Commission for the Security Market’s Code of Corporate Conduct (FCSM Code),
Chapter 2, Section 1.4.1.
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Figure 4: Preparation for the AGM

Step 1: | Step 1a: Submit proposals for consideration

Draw up the AGM

agenda | Step 1b: Review proposals

=» See also B.1 | Step 1¢: Notify shareholders about rejected agenda items

( | Step 2a: Make the decision to conduct the AGM |
| Step 2h: Draft the final agenda |
Step 2: o | Step 2c: Approve the date, place and time |
'gzl;iesﬁ)rﬁélmlnary < | Step 2d: Approve return address for sending completed ballots |
=» See also B.2 | Step 2e: Approve the voting ballots and notification procedures |
| Step 2f: Approve the list of materials and documents |
L | Step 2g: Approve the record date |

( Step 3: \

Compile

the shareholder list | Compile the shareholder list

\ =>See also B.3

Step 4: | Step 4a: Notify shareholders

Notify shareholders | Step 4b: Allow shareholders to familiarize themselves with informationl

= See also B4 | Step 4c: Send voting ballots, if required by legislation or the charter

( Step 5: )

Preliminarily approve

the annual report | Preliminarily approve the annual report

\ =>See also B.5 )

Source: [FC, March 2004

The signatory of the proposal is considered the individual who submits the

proposal.'” The date on which a shareholder’s ownership should be
the date of legal submission.'®®

17 FCSM Regulation No. 17/ps, Section 2.2.
108 FCSM Regulation No. 17/ps, Section 2.3.
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b) How and When to Submit Agenda Proposals
Shareholders must submit proposals in writing:'®

+ By regular mail to the General Director (or the External Manager). The postal
address must be included in the State Register of Legal Entities, the charter, or
the relevant by-laws. Proposals are considered submitted as of the postmark
date; or

By hand to the General Director (or to the Chairman of the Supervisory Board,
the Corporate Secretary, or any other person entitled to receive mail on behalf
of the company). The delivery must be verified by dated receipt. The date
of receipt of such a proposal is deemed to be the date of submission; or

+ By other means, such as e-mail or fax (if allowed by the charter and/or
by-laws). In this case, the charter or by-laws determine the date of
submission.

The company must receive proposals no later than 30 days after the end of
fiscal year, unless the charter allows for a later submission.'"

¢) Required Proposal Information

A shareholder (or a group of shareholders) owning 2% or more of voting
shares may propose any number of issues for the agenda. Each proposal must
contain:'"

+ The name of the submitting shareholder(s);

+ The number, types, and classes of shares held by the shareholder(s);

+ The text of the proposal (it may also contain proposed wording for share-
holders to vote on); and

+ The signature(s) of the submitting shareholder(s).

If a shareholder representative signs the proposal, a valid power of attorney
must be attached.!*

19 LJSC, Article 53, Clause 3. FCSM Regulation No. 17/ps, Sections 2.1 and 2.4.
10 LJSC, Article 53, Clause 1.

1 TJSC, Article 53, Clauses 3—4.

12 FCSM Regulation No. 17/ps, Section 2.7.

45
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Best Practices: Shareholder proposals should be included as separate items
on the agenda. However, certain agenda items should be grouped together.
For example, a decision on reorganization through spin-off may only be approved
if the AGM also approves the following related issues:

The spin-off procedure;

Terms and conditions of the spin-off;

The establishment of new companies as a result of reorganization;

The procedure to convert the reorganized company’s shares into shares of
new companies; and

The approval of a transfer balance sheet.

body specified in the charter or by-laws.

46
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d) Information to Be Included in Candidate Proposals
A shareholder (or a group of shareholders) owning at least 2% or more of
voting shares may propose candidates for the:

Supervisory Board;

General Director and Executive Board;'"?
Counting Commission; and

Revision Commission.

The number of candidates that may be proposed is limited to the size of the

114

Candidate proposals must contain the:'"

113

114

Name of candidates;

Name of the body for which candidates are nominated;

Name(s) of the shareholder(s) submitting the proposal;

Number, types, and classes of shares held by the submitting shareholder(s);
and

Signature(s) of the shareholder(s).

LJSC, Article 53, Clause 1. Note that shareholders have the right to propose candidates for
the position of General Director and Executive Board members only if the establishment of
the company’s executive bodies falls within the authority of the GMS. The charter must
specifically address this.

LJSC, Article 53, Clause 1.

> LJSC, Article 53, Clause 4; FCSM Regulation No. 17/ps, Section 2.8.
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The charter, by-laws, or other internal documents of the company may require
additional information.

As under item B.1.c above, if a shareholder representative signs the proposal,
a valid power of attorney must be attached.'®

Best Practices: Candidates should be informed of their nomination. In addition,
the AGM documents should contain an agreement that, if elected, candidates
will accept the position."” In the absence of such an agreement, it is recom-
mended that the candidate physically attend the AGM and verbally confirm his
acceptance if elected, before shareholders vote on his candidacy.

e) Proposal Review by the Supervisory Board

The Supervisory Board must decide whether to accept or reject shareholder
proposals within five days after the submission deadline. It may reject a pro-
posal only when:"®

The proposal is not submitted within the period determined by law and the
charter;

A submitting shareholder (or a group of shareholders) does not possess at
least 2% of voting shares;

The proposal is incomplete or does not meet the legal requirements for pro-
posals;

The AGM does not have the authority to decide on the proposed item;
or

The proposal does not otherwise comply with legislation (for example, if the
shareholder proposes to declare dividends when this recommendation may
only be made by the Supervisory Board).

116 FCSM Regulation No. 17/ps, Section 2.7.
17 FCSM Regulation No. 17/ps, Section 2.8; FCSM Code, Chapter 2, Section 1.3.6.
18 TJSC, Article 53, Clause 5.

Part_I1l_Ch-07-09.indd 47

47

17.09.2004 11:34:40



®

The Russia Corporate Governance Manual

The Supervisory Board may not invoke any other grounds for rejecting pro-
posals.

Best Practices: Companies should check the shareholder register to verify
shareholders’ right to participate in the AGM, rather than require shareholders
to submit supporting documents.''®

f) The Notification of Shareholders of Rejected Proposals

The Supervisory Board must notify shareholders within three days of making
the decision if their proposals are rejected.'”® It must provide them with the text
of its decision stating the reasons for the rejection. Legislation does not specify
how shareholders should be notified when proposals are rejected. It is, however,
recommended that they be notified by registered mail.

The rejection of or failure to make a decision on shareholder proposals may
be appealed to a court.'!

The Company Law does not require shareholders to be notified if their pro-
posals are accepted.'? It is assumed that they will receive sufficient notification
when they receive the agenda.

2. Making Key Decisions

As depicted on Figure 5, the Supervisory Board must make a number of key de-
cisions in preparing for the AGM.'*

119 FCSM Code, Chapter 2, Section 1.5.
120 TJSC, Article 53, Clause 6.
121 LJSC, Article 53, Clause 6.
122 1JSC, Article 53, Clause 6.

12 1JSC, Article 54, Clause 1. LJSC, Article 60, Clause 2, Paragraph 2. The distribution of vot-
ing ballots prior to the AGM is mandatory for companies with 1,000 or more shareholders
with voting rights; for companies with fewer than 1,000 shareholders with voting rights,
only if required by the charter. (=» For more information on voting ballots, see Section B.4 of
this Chapter.) LJSC, Article 60, Clause 1, Paragraph 2. Voting during the AGM must be done
by ballot if the company has more than 100 shareholders with voting rights.

48
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Figure 5: Issues that the Supervisory Board Must Decide

Mailing address to which shareholders
send their completed voting ballots

Date, place, and time of the AGM A Agenda
The form of the GMS Record date, i.e. date on which the list
(an AGM is always held with the of persons who are entitled
physical participation of shareholders) to participate in the AGM is compiled

Format and text of the voting ballot D v Q Pfr(;ﬁedxge Mfor notifying shareholders
ot the

List of materials that
will be made available to shareholders prior to the AGM

Source: [FC, March 2004

In addition to the requirements of the Company Law, the FCSM requires that
the Supervisory Board decide on:'**

+ Which classes of preferred shares grant voting rights to their owners on each
agenda item; and
+ When the registration of participants at the AGM shall start.

a) The Decision to Conduct the AGM

The Supervisory Board must decide to conduct the AGM before its prepara-
tion may start. As part of this decision, the Supervisory Board decides as to the
final agenda; date, place, and time; address to which completed ballots must be
sent; notification procedure and text of the voting ballot; list of materials; and
record date.

b) The Date of the AGM
The company must conduct its AGM on a date that is determined by the charter.

Company Practices in Russia: In practice, the charter typically provides for
a period of time within which the AGM must be held. The Supervisory Board
then determines the exact date for each AGM, within the period stipulated by
the charter.

124 FCSM Regulation No. 17/ps, Section 2.10.

49
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¢) The Place of the AGM
The company is required to conduct the AGM where it has its registered seat
unless otherwise specified by the charter or by-laws.'”

Figure 6: Common GMS Locations

In the Company’s Head Office

Within the Region Where the Company’s
Head Office is Located

Outside the Region Where the Company’s
Head Office is Located

50%
% of Companies

12> FCSM Regulation No. 17/ps, Section 2.9.

126 TFC Survey on Corporate Governance Practices in Russia’s Regions, Section 2.3.1, page 32,
August 2003 (see www.ifc.org/rcgp).
127 FCSM Code, Chapter 2, Section 1.2. and 1.6.
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e The premises should be able to accommodate all shareholders who want
to participate; and

e Companies should estimate how many participants are likely to attend the
AGM and plan accordingly.

d) Approving the Agenda

The Supervisory Board must approve the final AGM agenda. The agenda is
composed of items that are:

+ Proposed by shareholders; and

+ Included upon the Supervisory Board’s initiative.

The Supervisory Board must include all shareholder proposals on the agenda
that were not rejected. The Supervisory Board may not change the wording of any
proposal, or the wording of the proposed decision to be taken on that item.'® Once
the Supervisory Board has approved the final agenda, it may not be changed.

The Supervisory Board may include:'®

+ Items in addition to those required by the Company Law or those proposed

by shareholders; and

+ Additional candidates for governing bodies if shareholders failed to propose

a sufficient number. It is good practice for the Supervisory Board to include
a sufficient number of candidates to fill all positions for governing bodies.

Figure 7 shows the items that the agenda must include.'

Figure 7: Required AGM Agenda ltems

Election of Revision Commission members Approval of the External Auditor

’ : <I Required Approval of the annual report
Election of directors I> and annual financial statements

ltems:

Decision to declare dividends Allocation of profits and losses

Source: [FC, March 2004

128 1JSC, Article 53, Clause 7, Paragraph 1.
129 LJSC, Article 53, Clause 7, Paragraph 2.
130 1JSC, Article 54, Clause 2.

o1
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e) The Record Date

The record date, sometimes referred to as the fixing date, is the date used
to determine who is entitled to participate in the AGM. The record date must
be set by the Supervisory Board prior to the AGM, and may not be set at a date
that is:"!

+ Earlier than the Supervisory Board’s decision to conduct the AGM;
+  More than 50 days prior to the AGM; and
+ Less than 45 days prior to the AGM, if voting ballots must be sent.

3. Preparing the Shareholder List

The next step in preparing for the AGM is to compile the list of shareholders who
are entitled to participate in the AGM. The shareholder list is based on informa-
tion from the Registrar on the record date.'

Once the Supervisory Board has set the record date, the General Director must
tell the Registrar to compile the shareholder list."** The shareholder list is prepared
for the Supervisory Board to:

+  Determine which shareholders are entitled to participate in the AGM;

+ Notify shareholders of the AGM;

+  Determine which shareholders have the right to receive dividends; and

*  Give shareholders the opportunity to verify that their rights are registered

properly.

a) Who Should Be Included on the Shareholder List
Only persons included on the shareholder list are entitled to participate in the
AGM. Figure 8 depicts who should be included on the shareholder list:'**

1B 1JSC, Article 51, Clause 1.
132 LJSC, Article 51, Clause 1, Paragraph 1.

13 The holder of the shareholder register will typically be the company or an External Registrar.

See also: Chapter 7, Section D.

3 FCSM Regulation No. 17/ps, Section 2.11. All shares of the company must be fully paid.
LJSC, Article 34, Clause 1, Paragraph 3 specifies that shares that are held by the founders of
the company, but are not fully paid do not grant voting rights to their owners, unless the
charter provides otherwise. Because of amendments to the LJSC, preferred shares with voting
rights cannot be placed after January 1, 2002. Securities convertible into preferred shares
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Figure 8: Who Should Be Included on the Shareholder List

Other persons as specified by law

Representatives

of the Russian Federation,
representatives of the
subdivisions of the Russian
Federation, and/or municipal
entities if the right to participate
in the management of the
company has been established
as part of a golden share
arrangement

Owners of preferred shares
of a particular class, if the agenda
includes the approval of charter

ad

Owners
of common shares

U=
LA

=

Owners of preferred shares
of a particular class that have
voting rights according

to the charter

Owners of non-cumulative
preferred shares for which
the company made the
decision not to declare
dividends or to declare
partial dividends during
the previous AGM

Owners of cumulative preferred
shares for which the company
made the decision not to declare
dividends or to pay partially

accumulated dividends during the
previous AGM

amendments that limit the rights
of these preferred shareholders

Owners of preferred shares
if the agenda includes the
reorganization or liquidation
of the company

Source: IFC, March 2004

b) Nominal Shareholders and the Shareholder List

To ensure that all shareholders are included in the shareholder list, nominal
shareholders (such as brokers, banks, and investment funds that manage shares
on behalf of shareholders) are required to provide the company with information
on the ultimate or beneficial owners they represent.'”

=>» See also Part IV, Chapter 13, Section B.3 for more information on the disclosure
of beneficial ownership.

with voting rights can not be converted into voting preferred shares after January 1, 2002.
The amendments to the LJSC have eliminated the possibility of issuing preferred shares that
have voting rights if this is specified by the charter. FCSM Regulation No. 17/ps does not
specify these other persons.

135 LJSC, Article 51, Clause 2.
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c) Information in the Shareholder List

The shareholder list must contain information on each individual and legal
entity including:'*

+  Name;

+ Identification details;

+  The number, type, and class of shares held; and

+ A mailing address in the Russian Federation.

d) Disclosure of Information in the Shareholder List

Two information disclosure situations may be differentiated:'*”
+ Disclosure to larger shareholders; and

+ Verification by a shareholder of his own holdings.

In the first situation, the shareholder list should be made available to all share-
holders who own at least 1% of voting shares. Information regarding physical
persons, including their mailing address, may however only be disclosed with their
permission.'*

In the second situation, shareholders are entitled to verify the accuracy of the
information in the register about themselves and their holdings. If the share-
holder is unable to verify his inclusion on the shareholder list, the company must
issue a statement within three days of the request.

The Supervisory Board may amend the shareholder list after the record date
only to restore the rights of persons who were omitted or to correct other er-
rors.'?’

e) Shareholder Obligations When Selling Shares After the Record Date
But Prior to the Annual General Meeting of Shareholders
Shareholders lose voting rights when they sell their shares, as voting rights are
transferred automatically to the new owner. However, as the shareholder list is
not updated after the record date, the selling shareholder must ensure that the new
shareholder may vote at the AGM. There are two ways for the selling share-
holder to fulfill his obligation:'*

136 1JSC, Article 51, Clause 3.
137 LJSC, Article 51, Clause 4.
138 1JSC, Article 51, Clause 4.
139 LJSC, Article 51, Clause 5.
140 1JSC, Article 57, Clause 2.

%4
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+ Grant a power of attorney to the new owner; or
+ Participate in the AGM and vote in accordance with the instructions of the
new owner.

In practice, these two options only work when the shareholder knows:

+ The identity of the buyer: In Russia, as elsewhere in the world, shares are
generally sold anonymously through intermediaries thus making it impossible
for the seller to identify and contact the buyer. It gets more complicated when
shares are sold to multiple shareholders or during multiple and sequential
transactions.

+ The record date: In practice, shareholders are not notified about the record
date before they are notified of the AGM. This makes it difficult for the
seller to know if he is obliged to act in order to allow the new shareholder to
participate in the AGM.

Securities legislation further regulates this issue. In particular, if a share-
holder sells his shares after the record date to multiple shareholders, then he is
required to either: 1) vote based on the instructions of the new owners; and/or
2) give a power of attorney to all new owners specifying the number of shares the
new owner may vote in accordance with the following:'"!

« If the instructions of the new owners coincide, their votes must be com-
bined;

« If the instructions of new owners do not coincide, the seller must vote in
accordance with the instructions of new owners;

+ If the new owners receive power of attorney from the seller, the new share-
holders must be registered in order to participate in the AGM, and they must
be given new voting ballots;

+ If voting shares are being circulated in foreign markets in the form of
depositary receipts, voting must be based on the instructions of the depositary
receipt holders.

=» For more information on depositary receipts, see Chapter 11, Section G.

41 FCSM Regulation No. 17/ps, Section 2.12.
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4. Providing Proper Notice

Once the procedures set out in Section B.3 are completed, all shareholders of record
must be notified of the AGM:'*

+  No later than 20 days prior to the AGM; or
+  No later than 30 days prior to the AGM if the agenda includes the reorgani-
zation of the company.

Best Practices: It is good practice that notification of the AGM:'4®

e Allows sufficient time for all shareholders to prepare for the AGM;

e |Is given to all shareholders;

e Allows sufficient time for shareholders to contact other shareholders; and
e Occurs at least 30 days in advance.

a) How to Notify
Shareholders must be notified of the AGM by:!*

+ Registered mail, unless the charter provides otherwise; or

+ Hand delivery with a delivery receipt; or

+ Publication in a newspaper or other printed media with a large circulation, if
provided by the charter.

Company Practices in Russia: An IFC survey of corporate governance prac-
tices in Russia’s regions shows that most companies send announcements by
registered mail and/or publish them in the print media, as shown in Figure 9
below.

142 1JSC, Article 52, Clause 1.
4 FCSM Code, Chapter 2, Section 1.1.1.
144 LJSC, Article 52, Clause 1, Paragraph 3.

145 TFC Survey on Corporate Governance Practices in Russia’s Regions, Section 2.3.1, page 31,
August 2003 (see www.ifc.org/rcgp).
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Figure 9: Method of AGM Notification

Registered Mail 74%
Publication in the Press

Announcement in the Company Office
Hand Delivered upon Receipt
Announcement on the Company Website

Announcement by Electronic Mail

Other

T T T T 1
0% 20% 40% 60% 80%
Percentage of Companies

Source: IFC, Regional Survey on Corporate Governance Practices, August 2003

The company may also notify shareholders of an AGM by television or radio,
or other methods such as the internet.'** These other methods may not, however,
replace those required by the Company Law and those specified in the charter.

Best Practices: Every reasonable effort should be made to inform shareholders
of an upcoming AGM."” A broader reach may be achieved by:
e Permitting the use of e-mail and the internet;

e Using widely read print media to disseminate notice; and
e Using no less that two and, ideally, several publications to give notice.

b) Information that Is Included in the AGM Notification
The AGM notification must include information required by the Company
Law and the FCSM.'*® In addition, the FCSM Code states that notification should

16 LJSC, Article 52, Clause 1, Paragraph 4.
147 FCSM Code, Chapter 2, Sections 1.1.3 and 1.1.4.

148 1JSC, Article 52, Clause 2; FCSM Regulation No. 17/ps, Section 3.1; FCSM Code, Chapter 2,
Section 1.1.2.

a7
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contain sufficient information to enable shareholders to decide whether they will
participate and how they will participate. Legal requirements and the FCSM Code’s
recommendations are summarized in Table 1.

Table 1: Information to Include in the AGM Notification

Information Required | Recommended

Full name and location of the company v v

Date, place, and time of the AGM

Mailing address for sending voting ballots (if applicable)

Record date of the AGM

Agenda

Procedures for receiving background materials

NAYRIRYAYA

The time when the registration of participants starts

The place where registration takes place

SNTSNISNSTISNSINISNIN S

The person to whom shareholders may report violations of the
registration procedure

¢) Information and Materials for the AGM
The Company Law and securities legislation list the background materials that
must be made available to shareholders before the AGM.'*¥

Best Practices: Companies should identify additional materials that may need
to be provided to shareholders in their charter.'®

Legal requirements and the FCSM Code’s recommendations are summarized
in Table 2.

149 LJSC, Article 52, Clause 3, Paragraph 1; FCSM Regulation No. 17/ps, Sections 3.2 to 3.5;
150 FCSM Code, Chapter 2, Section 1.3.1.
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Table 2: AGM Materials

Information (Materials) Required | Recommended
Annual report and annual financial statements v v
Report of the Revision Commission v v
Report of the External Auditor v v

Recommendations of the Supervisory Board regarding the distribution
of profits, including the amount of dividends and the procedure for the v v
payment of dividends, and regarding the distribution of losses

Draft charter amendments, draft of the new version of the charter,

; v v
if any

Draft by-laws, if any v v
Drafts of decisions of the AGM v v

Information on proposed candidates for the position of General Direc-
tor, and for members of the Executive Board, Supervisory Board, Revi- v v
sion Commission, and Counting Commission

Consent of nominees to accept the position if they are elected v v

Materials that must be made available when the agenda includes items

that may trigger redemption rights:

 The report of an Independent Appraiser on the market value of the
company shares;

« The net assets of the company based on the financial statements
for the last reporting period; and

« The minutes of the Supervisory Board meeting, which determined
the redemption price for shares, including the redemption price.

Materials that must be made available when the agenda includes the

reorganization of the company:

« The justification of the terms and procedures of the reorganization,
contained in the decision on the division, separation, or transforma-
tion, or in the contract on merger or accession approved by the
Supervisory Board;

« The annual reports and financial statements of all companies involved
in the reorganization for the last three fiscal years or for all com-
pleted fiscal years if the company was established less than three
years ago; and

» The quarterly accounting documents for the quarter that precedes
the date of the AGM.
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Table 2: AGM Materials

Information (Materials) Required | Recommended

The position of the Supervisory Board on each agenda item and any v
dissenting opinions.™"

d) When and Where Materials Must Be Made Available

AGM materials must be made available at the premises of the company where
the General Director is located and any other places specified in the AGM notifi-
cation:'*?

+ 20 days prior to the AGM; or
+ 30 days prior to the AGM, if the agenda includes the reorganization of the
company.

Information may also be made available at other places, preferably in an area
where a significant numbers of shareholders reside,'™ as long as the address is
specified in the AGM notification.

Best Practices: AGM materials should be posted on the internet, preferably on
the company’s website. Electronic dissemination is a simple and cost-effective
method of allowing broad public access.

Each shareholder of record has the right to receive copies of AGM materials.
The company may recoup the actual cost of making copies from shareholders.'*
Copies must be provided within five days of the request, unless the charter or
by-laws specify a shorter period.'*

e) When and How Voting Ballots Are Sent to Shareholders
The Company Law dictates when the company is required to use voting ballots
and when to distribute these in advance.

51 FCSM Code, Chapter 2, Section 1.3.3.

192 LJSC, Article 52, Clause 3, Paragraph 3.
153 FCSM Code, Chapter 2, Section 1.3.5.

194 LJSC, Article 52, Clause 3, Paragraph 4.
155 FCSM Regulation No. 17/ps, Section 3.8.
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Companies with more than 100 shareholders with voting rights must always
use voting ballots.”® Companies with fewer shareholders may use voting ballots
if required by the charter.

The company is required to distribute voting ballots if it has more than 1,000
shareholders with voting rights or the charter requires so.'”

Voting ballots must be distributed to all shareholders of record:'**

*  No later than 20 days prior to the AGM; and
By registered mail, if the charter does not provide otherwise; or
+ By hand with a delivery receipt.

For companies with more than 500,000 shareholders with voting rights, the

charter may allow for the publication of voting ballots in the print media.'®

f) Information on Voting Ballots
Voting ballots must include the information summarized in Table 3.1

Table 3: Information That Must Be Included on the Voting Ballot
Required Information The Company | The FCSM
Law Code
The full name and location of the company v v
The form of the AGM (either in the presence of shareholders or by v v
written consent)
The date, place, and time of the AGM
v v
Deadline prior to which completed ballots must be sent to the v v
company
The mailing address to which completed ballots must be sent v v

156 1LJSC, Article 60, Clause 1.

17 1JSC, Article 60, Clause 2, Paragraph 2.

198 LJSC, Article 60, Clause 2, Paragraphs 2 and 3.
199 LJSC, Article 60, Clause 2, Paragraph 4.

10 LJSC, Article 60, Clause 4. FCSM Letter on Information that is Contained in the Voting
Ballot for the General Meeting of Shareholders, 16 June 2000, Section 4; FCSM Regulation
No. 17/ps, Sections 2.13. and 2.14.
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Table 3: Information That Must Be Included on the Voting Ballot

Required Information The Company | The FCSM

Law Code

The wording of decisions on each issue and the names of candi- v v
dates
The instruction that the ballot must be signed by the shareholder v v
The exact wording “for,” “against,” or “abstain” alongside each v v
decision
An explanation of cumulative voting with the following text: “When
Supervisory Board members are elected with cumulative voting, the

: . v
shareholder may cast all his votes for one candidate or for several
candidates”
The ballot must have a designated area where shareholders must v
insert the number of votes they cast for each candidate
The ballot must contain an explanation that fractions of a vote may v

only be cast for one candidate

The ballot must show the number of votes each shareholder may
cast to decide on each decision based on information from the v
shareholder list

Instructions on how to complete the ballot
=>» See also Section C.11 in this Chapter.

The instruction that a shareholder who is a physical person must
write his last name when he signs the ballot

The instruction that an individual who completes the ballot on behalf
of a shareholder that is a legal entity must indicate his name and v
position, and the full name of the legal entity which he represents

The instruction that a copy of the power of attorney must be attached
to the ballot, and that the representative of the shareholder must v
sign the voting ballot (if the voting is by proxy)

g) Nominal Shareholders and Shareholder Notification

The AGM notification must be sent to nominal shareholders if the mailing
address of the beneficial owner is unknown.

If notice is sent to a nominal shareholder, the nominal shareholder must inform
the beneficial owner of the AGM. The nominal shareholder must give notice in
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accordance with the procedure and time specified by legislation, or by agreement
with the beneficial owner.'®!

9. Preliminarily Approving the Annual Report

The last step in preparing for the AGM is for the Supervisory Board to preliminarily
approve the annual report, which must occur no later than 30 days prior to the
AGM.'? Before it does so, the Revision Commission must verify the annual re-
port.'® The AGM then approves the final version of the annual report.

C. Conducting the Annual General Meeting of Shareholders

The company may conduct the AGM once all the preparatory steps have been
completed. The AGM is a key corporate governance event, and its proper imple-
mentation thus takes on added importance.

Best Practices: The AGM should be used to inform shareholders about com-
pany activities, achievements, and plans, and to involve shareholders in impor-
tant decisions. For a minority shareholder, the AGM is often the only chance
to obtain detailed information about the company’s operations, and to meet
management and directors.'®*

Convening and conducting the AGM is a complex task and a number of steps
must be followed to ensure that the AGM meets legal requirements and the FCSM
Code’s recommendations.

Best Practices: The AGM should not start prior to 09.00 and should end not
later than 22.00.'¢5 Clearly, one should steer away from a marathon AGM in
order to avoid exhausting participants. This may pose considerable organiza-
tional challenges when the issues to be decided are either complex, contentious,
and/or numerous.

1o TJSC, Article 52, Clause 4.

102 TJSC, Article 88, Clause 4.

13 LJSC, Article 88, Clause 3, Paragraph 1.
14 FCSM Code, Introduction to Chapter 2.
15 FCSM Code, Chapter 2, Section 1.6.3.
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The overriding principle for organizing the AGM is that it should be conducted
in such a manner so as to facilitate effective shareholder participation and
decision-making.

An overview of the steps necessary to organize the AGM is provided in
Figure 10.

1. Shareholder Participation Options

Shareholders may attend the AGM in person or grant a power of attorney to a
representative (proxy) who attends the AGM on the shareholder’s behalf.'*
Shareholders may also participate in the GMS by sending completed voting bal-
lots to the company (if voting ballots are distributed in advance). If participa-
tion is by proxy, the power of attorney must be drafted in compliance with
legislation or notarized to become valid.'®” It may be revoked and/or transferred
to another person at any time by the shareholder. In addition, the shareholder
may change the terms of the proxy and give his representative different instruc-
tions at any time.

=>» See Part VI, Annexes 22 and 23 for a model proxy from an individual and a legal
entity, respectively.

In case of joint ownership of shares, proxy voting may be by:'

* One of the owners, acting on behalf of all owners on the basis of a valid
proxy; or
+ A joint representative, acting on the basis of a valid proxy.

If an individual shareholder dies or a legal entity shareholder reorganizes after
the record date, the legal heir or the new shareholder may attend.'®

16 LJSC, Article 57, Clause 1, Paragraph 1.
17 LJSC, Article 57, Clause 1, Paragraph 3.
168 1JSC, Article 57, Clause 3.

1 FCSM Regulation No. 17/ps, Section 4.1.
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Figure 10: Steps for Conducting the AGM

Step 1:
The Counting Commission registers persons attending the AGM. C.2

Step 2:
The Counting Commission verifies and announces the quorum. C.3

Step 3:
The Chairman of the Supervisory Board opens the AGM, unless the charter provides otherwise. C.4

Step 4:
Shareholders elect a new Counting Commission if its term has expired. C.5

Step 5:
Shareholders elect the AGM Chairman, if the charter does not define who is to preside. C.6

Step 6:
Shareholders elect the AGM Secretary, if the charter does not define the Secretary. C.7

Step 7:
Shareholders decide on the presence of outside guests (other than those allowed by the charter). C.8

Step 8:
The AGM Chairman presents the agenda and the rules of order. C.9

Step 9:
The AGM Chairman opens the discussion on agenda items. C.10

Step 10:
Shareholders vote on agenda items. C.11

OPTION 1: ANNOUNCING VOTING OPTION 2: ANNOUNCING VOTING
RESULTS DURING THE AGM RESULTS AFTER THE AGM

Step 11.1: The Counting Commission counts votes and Step 11.2: The AGM Chairman closes the AGM.
prepares the minutes on the voting results. C.12 c.14

Step 12.1: The AGM Chairman announces voting results Step 12.2: The Counting Commission counts votes and
and decisions. C.13 prepares the minutes on the voting results. C.12

Step 13.1: The AGM Chairman closes the AGM. C.14 Step 13.2: The Counting Commission archives voting
o o ballots. €15

Step 14.1: The Counting Commission archives voting Step 14.2: Shareholders are notified of the official voting
ballots. C.15 results and AGM decisions. C.17

Step 15:
The AGM Secretary prepares and archives the AGM minutes. C.16

Source: [FC, March 2004
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2. Shareholder Registration

The previous year’s Counting Commission registers shareholders or shareholder
representatives before the AGM may begin.'”® Participants must be registered to
verify the quorum. In the absence of a quorum, the AGM must be rescheduled.
It should be noted that shareholders whose voting ballots were received at least
two days prior to the AGM are automatically registered.'”

Best Practices: To avoid company officials preventing shareholders from par-
ticipating in the AGM, e.g. by blocking registration, the registration procedure
should be described in detail in the internal documents of the company, and in
the GMS notification.'”

a) Who Registers Shareholders
Registration of participants must be done by:

+  The body specified by the charter when the company has 100 or fewer share-
holders with voting rights, or by the External Registrar;'”* or

+ The Counting Commission'”* when the company has more than 100
shareholders with voting rights;'” or

+ The External Registrar if it is assigned to perform such functions;'”® or

+  The External Registrar when the company has more than 500 shareholders
with voting rights.

b) Who Must Be Registered
The following persons must be registered before they may participate in the
AGM:'77

170 1JSC, Article 56, Clause 4.

171 FCSM Regulation No. 17/ps, Section 4.6.
172 FCSM Code, Chapter 2, Section 2.2.1.

173 FCSM Regulation No. 17/ps, Section 4.4.

7 Hereinafter, any references to the Counting Commission include other bodies fulfilling the

function of the Counting Commission, as specified by the Company Law and/or the charter.
175 LJSC, Article 56, Clause 1, Paragraph 1.
176 LJSC, Article 56, Clause 1, Paragraph 2.
177 FCSM Regulation No. 17/ps, Section 4.6.
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+ Shareholders, or shareholder representatives who did not return voting ballots;
and

+ Shareholders, or shareholder representatives who acquired shareholder rights
due to the reorganization of the company or death of a shareholder.

c¢) What Documents Must Be Verified for the Registration
To register participants of the AGM, the registering body must verify:'”®

+ The identity of the participants;
+ That participants are on the shareholder list; and
+  That shareholder representatives, or proxies, have a valid power of attorney.

d) Registration of Participants and Voting Ballots
The registering body must provide voting ballots to participants after registra-
tion is complete, unless voting ballots were sent prior to the AGM.

e) The Time for the Registration of Participants

The registration of participants of the AGM officially starts at the time stated
in the notice of the AGM and ends after the discussion of the last agenda
item.'”

Best Practices: The registration of participants should be carried out on the
same day just prior to conducting of the AGM.'® Poorly organized registration
may result in shareholders having to wait in line while the AGM starts. Ac-
cordingly, companies should make every effort to ensure that the registration
process is quick and efficient, and that participants are not prevented from
participating in the AGM due to administrative delays. This means that the
registration desk needs to be adequately staffed, and open well in advance of
the AGM.

178 FCSM Regulation No. 17/ps, Section 4.8.
17" FCSM Regulation No. 17/ps, Section 4.9, Paragraph 1.
180 FCSM Code, Chapter 2, Section 2.2.2.
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f) Where Participants Must Be Registered
Registration must take place where the AGM is held.'®!

3. Verifying and Announcing the Quorum

The Counting Commission must verify and announce that a quorum is present
for the AGM after registration is complete and before shareholders may vote.'®

Owners of more than 50% of voting shares must participate in the AGM for
it to commence and its decisions to be valid."®® The shareholders participating in
the AGM are those who:

+ Are registered (in person or by proxy); or
+ Have returned voting ballots no later than two days prior to the AGM.!#

If the agenda of the AGM includes items with different voting requirements
for common shareholders and preferred shareholders, a quorum must be deter-
mined separately for each item. The absence of a quorum for any one agenda
item does not prevent shareholders from voting on other agenda items for which
a quorum exists."*> A quorum must be re-verified for each agenda item.'®

A quorum is verified by counting the number of registered shares. Frac-
tional shares must be counted for a quorum, and may not be rounded off.'¥

The Chairman opens the AGM when there is a quorum for at least one
agenda item. If there is no quorum, the AGM must be postponed in accordance
with the charter or by-laws. The AGM may not be postponed for more than two
hours.'™ If the charter or by-laws do not specify how long the AGM may be
postponed, it must be postponed for only one hour. The AGM may be postponed
only once.

'8 FCSM Regulation No. 17/ps, Section 4.5.

182 LJSC, Article 56, Clause 4.

18 LJSC, Article 58, Clause 1, Paragraph 1.

18 LJSC, Article 58, Clause 1, Paragraphs 1 and 2.

185 1JSC, Article 58, Clause 2.

18 FCSM Regulation No. 17/ps, Section 4.11.

87 FCSM Regulation No. 17/ps, Section 4.15.

18 FCSM Regulation No. 17/ps, Section 4.9, Paragraphs 2 and 3.
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In the absence of a quorum for at least one agenda item, the AGM must
be rescheduled. The rescheduled AGM must be conducted with the same
agenda.'®

The rescheduled AGM may be conducted and will be deemed valid if the
owners of not less than 30% of voting shares participate in the rescheduled AGM.'
The charter of a company with more than 500,000 shareholders with voting rights
may set a lower quorum requirement for any rescheduled AGM.

Best Practices: Charters of companies with more than 500,000 shareholders
(with voting rights) should require the registration of no less than 20% of voting
shares for a rescheduled AGM."

If the rescheduled AGM is held within 40 days of the original AGM, it is not
necessary to prepare a new shareholder list.'"> The rescheduled AGM may only
be held if persons included on the shareholder list are notified in a timely manner
according to procedures for the original AGM.'*

4. Openinyg the Annual General Meeting of Shareholders

The AGM may be opened if a quorum exists on at least one agenda item. The
person who opens the AGM, typically the Chairman of the Supervisory Board,
must invite shareholders to vote on:

*+ The Counting Commission members if their terms have expired;

+  The AGM Chairman (unless the charter defines who presides over the GMS);'"**
and

+  The AGM Secretary (unless the charter defines who the Secretary is).

18 LJSC, Article 58, Clause 3, Paragraph 1.

% 1JSC, Article 58, Clause 3, Paragraphs 1 and 2.
191 FCSM Code, Chapter 2, Section 2.3.

92 LJSC, Article 58, Clause 4.

195 LJSC, Article 58, Clause 3, Paragraph 3.

194 1JSC, Article 67, Clause 2.
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9. Electing the Counting Commission

The AGM must elect Counting Commission members when the company has more
than 100 shareholders with voting rights and the term of the previous Counting
Commission has expired.'”

If the company has more than 500 shareholders with voting rights, an Exter-
nal Registrar must perform the functions of the Counting Commission."”® A com-
pany with 500 or fewer shareholders with voting rights may voluntarily retain an
External Registrar to perform the functions of the Counting Commission.'?’

The functions of the Counting Commission may also be assigned to an Ex-
ternal Registrar when:'*®

+ The terms of Counting Commission members have expired; or
«  The number of its members is less than three; or
+  Fewer than three Counting Commission members are present at the AGM.

There are no term-limits for Counting Commission members.

Figure 11 depicts the various responsibilities of the Counting Commission.

The Counting Commission must have at least three members.”” To ensure
that it performs its functions independently of the General Director, the Executive
Board, and the Supervisory Board, the following individuals may not be mem-
bers: !

+  Supervisory Board members, and candidates for the Supervisory Board;

« Revision Commission members, and candidates for the Revision Com-
mission;

+ The General Director, and candidates for the position of General
Director;

+ Executive Board members and candidates for the Executive Board; and

+ The External Manager, and candidates for the External Manager.

199

195 1LJSC, Article 56, Clause 1.
1% LJSC, Article 56, Clause 1.
197 LJSC, Article 56, Clause 1, Paragraph 2.
198 1JSC, Article 56, Clause 3.
199 LJSC, Article 56, Clause 4.
200 LJSC, Article 56, Clause 2.
201 TJSC, Article 56, Clause 2.
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Figure 11: The Functions of the Counting Commission

Registers AGM participants

Transfers the voting ballots to the

company archives v
Prepares the minutes <
on the voting results

Verifies the right of persons to

4 participate in the AGM
> Verifies the quorum

l Explains voting procedures and

Cqunts v%tes cast qn eachh agenlda the voting rights of shareholders
item and summarizes the results and their representatives

The Counting
Commission:

Ensures that the AGM complies with voting
procedures and makes sure that all decisions meet
the voting requirements of each agenda item

Source: IFC, March 2004

6. Electing the Chairman of the Annual General Meeting of Shareholders

The Chairman of the Supervisory Board presides over the AGM if the charter
does not provide otherwise.”®> In all other cases, shareholders must elect the
AGM Chairman.

7. Electing the Secretary of the Annual General Meeting of Shareholders

The AGM must have a Secretary.””® The AGM Secretary ensures that discussions
and decisions are duly recorded in the AGM minutes. Shareholders elect the AGM
Secretary if the charter does not define who the Secretary is or when his term
expires.

Best Practices: A qualified Corporate Secretary is an excellent candidate to
serve as the AGM Secretary.2%

202 LJSC, Article 67, Clause 2.
203 1JSC, Article 63, Clause 1.
204 FCSM Code, Chapter 5, Section 1.1.7.

n
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8. Inviting Outside Guests as Ohservers

As a practical matter, the company may invite creditors, potential investors, em-
ployees, government officials, journalists, experts, and other individuals and or-
ganizations that do not own company shares to the AGM. The charter and by-laws
may specify procedures on inviting guests to the AGM.

9. Presenting the Agenda and the Rules of Order

The Chairman of the AGM presents the agenda to the AGM participants. In ad-
dition, the AGM Chairman explains the rules of order as specified either in the
charter, by-laws or a decision of the GMS. Per request of the AGM Chairman,
the Counting Commission explains the voting procedures.

10. Discussing Agenda Items

The AGM Chairman may invite Supervisory Board members, the General Director,
and Executive Board members to comment on agenda items before the share-
holders vote. He may also ask invited experts to explain agenda items to share-
holders.

Best Practices: It is good practice that:2%

e Shareholders have the opportunity to question Revision Commission mem-
bers and the External Auditor;

e Shareholders receive clear answers to questions;

e Questions from shareholders are answered immediately. If a question can-
not be answered immediately, a written response should be given as soon
as possible after the AGM,;

e The AGM be conducted so that all shareholders have an opportunity to
make balanced and informed decisions on all agenda items;

e The External Auditor, the General Director, and members of the Supervisory
Board, the Revision Commission, and the Executive Board are present at the
AGM. If they are not, the AGM Chairman should explain their absence;

e Key officers of the company, including the chairmen of Supervisory Board
committees, speak at the AGM;

* The agenda set aside some time for presentations by shareholders; and

e The Chairman of the AGM interrupt speakers only to maintain order or
comply with procedural requirements.

25 FCSM Code, Chapter 2, Section 2.1.
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11. Voting

After one or several agenda items have been thoroughly discussed, the Chairman
of the AGM invites shareholders to vote. Voting is based upon the principle of
“one voting share — one vote,” except for cumulative voting when directors are
elected® or when the charter includes voting limitations.*"”

Shareholders have the right to vote on all agenda items from the moment the
AGM is opened until the moment it is closed when voting results are not announced
during the AGM.>®

When the charter, by-laws, or a decision of the AGM requires voting results
to be announced during the AMG, all shareholders have the right to vote on all
agenda items from the moment the AGM is opened until the counting of votes
begins.?”

The format of a ballot depends on the voting procedures. Ballots document
how shareholders voted on agenda items. Further, they may help shareholders to
prove how they voted in the event that there are subsequent legal actions. The
ballot is typically a document that:

+ Contains all agenda items on which shareholders may vote. In this case, the
Counting Commission presents voting results to the Chairman of the AGM
after shareholders have voted on all agenda items; or

+ Consists of separate pages, each containing one or several items on which
shareholders may vote. In this case, the Counting Commission presents the
voting results to the Chairman of the AGM every time that shareholders vote
on the items listed on one page.

=» For more information on voting ballots, see Section B.4.f of this Chapter.

A ballot is valid if a shareholder marks only one of the possible options for a
particular item. A failure to do so invalidates the ballot with regard to that item.

206 LJSC, Article 59.

07 LJSC, Article 11, Clause 3.

% FCSM Regulation No. 17/ps, Section 4.10.
29 FCSM Regulation No. 17/ps, Section 4.10.
210 LJSC, Article 61.

IS}

)
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Improperly completed voting ballots with respect to one or more items do not
cause the voting ballot to be invalid for other agenda items.

Best Practices: The procedure for counting votes should be transparent. To
avoid any (perception) that the voting results have been manipulated, the Count-
ing Commission be should independently monitored when counting votes. The
charter and other internal regulations should provide for such monitoring and,
additionally, define the authority of those persons appointed to monitor the
counting process.?'!

12. Counting and Documenting Votes

The Counting Commission must count the number of votes cast during the AGM
and summarize voting results in its minutes. The Counting Commission presents
the voting results to the Chairman of the AGM, who then announces the results
(if the company decides to announce results immediately).

The FCSM requires that the Counting Commission minutes contain specific
information.*?

=>» See Section C.18 of this Chapter.

All Counting Commission members must sign the minutes on the voting re-
sults.?® If the External Registrar performs the functions of the Counting Com-
mission, the person(s) authorized by the Registrar must sign the minutes.*'*

13. Announcing the Voting Results and Decisions

The Chairman of the AGM announces the voting results by reading the Counting
Commission minutes and the AGM decisions.*"

211 FCSM Code, Chapter 2, Section 2.4.2.

212 FCSM Regulation No. 17/ps, Section 5.3.
23 1JSC, Article 62, Clause 1.

214 FCSM Regulation No. 17/ps, Section 5.4.
215 LJSC, Article 62, Clause 4.
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Best Practices: The voting results should be counted and announced prior to
the closing of the AGM.2'®

14. Closing the Annual General Meeting of Shareholders

The Chairman of the AGM closes the AGM when:
+ All agenda items have been discussed and voted upon; and
+ The voting results have been announced (if the company decides to announce
results immediately).
An AGM may not be closed if a quorum does not exist on outstanding
agenda items by the end of the registration.?"”

Best Practices: The company should close the AGM on the same day to avoid
unnecessary (extra) expenses for shareholders. If the AGM cannot be com-
pleted within one day, the company should continue the Meeting on the next
day_218

15. Archiving Voting Ballots

After the AGM, the Counting Commission must ensure that the voting ballots are
sealed and transferred to the archives.?'”

16. Preparing the Annual General Meeting of Shareholders Minutes

The company must prepare the AGM minutes within 15 days of its closure.?®
The AGM Chairman and Secretary must each sign two original copies of the
minutes.

o

1o FCSM Code, Chapter 2, Section 2.4.3.

7 FCSM Regulation No. 17/ps, Section 4.11.
218 FCSM Code, Chapter 2, Section 2.4.1.

29 1JSC, Article 62, Clause 2.

20 LJSC, Article 63, Clause 1.

o
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The AGM minutes must include specific information.?!

=» For more information on the information that must contained in the AGM minutes,
see Section C.18 of this Chapter.

The AGM minutes are inserted in the minute book. The company must pro-
vide a copy of the AGM minutes to shareholders upon request.”> Shareholders
may be asked to reimburse the company for reasonable copying costs.?®

The following documents must be attached to the AGM minutes:***

*  The Counting Commission minutes on the voting results; and
+  Documents approved by the AGM.

17. Notifying Shareholders of Voting Results and Decisions (After the Annual
General Meeting of Shareholder)

If the voting results are not announced during the AGM, shareholders should
receive a report detailing the results no later than 10 days after the minutes on the
voting results are drafted.?® The report on the voting results should contain the
information specified in Section C.18 below, and should be signed by the Chair-
man and Secretary of the AGM.** The company should follow the same procedure
as required for notifying shareholders of the AGM.

18. Documents of the Annual General Meeting of Shareholder

Table 4 presents a summary of information that must be included in the Count-
ing Commission minutes on the voting results, as well as the AGM minutes (re-
gardless of whether the results are announced during or after the AGM). It also
covers the information required in the report on the voting results that must be
furnished to shareholders in the event that decisions are not announced during
the AGM.

21 1JSC, Article 63, Clause 2; FCSM Regulation No. 17/ps, Section 5.1.
22 1JSC, Article 91, Clause 1.

223 LJSC, Article 52, Clause 3, Article 91, Clause 2.

24 1JSC, Article 62, Clause 3; FCSM Regulation No. 17/ps, Section 5.2.
225 LJSC, Article 62, Clause 4.

226 FCSM Regulation No. 17/ps, Section 5.6.
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Table 4: Information Related to the Results of the AGM

Must Be Included in:

Information The Minutes | The AGM | The Report on the
on the Voting | Minutes Voting Results
Results
Full name and location of the company v v v
AGM address, i.e. location where it was held v v v
Date of the AGM v v v
Number of votes cast on each agenda item v v v

Number of votes on each agenda item and the

. v v v
required quorum
Agenda v v v
Voting results (number of votes “for,” “against,”
and “abstained” on each agenda item with a v v v
quorum)
Type of GMS (AGM or EGM) v v v
Form of AGM (by physical attendance or written v v v
consent)
Time when registration of participants started and

v v
ended
Number of votes on each agenda item that were
L v

not counted because they were invalid
Names of Counting Commission members v v

Full name and location of the External Registrar
or of persons authorized by the Registrar to act v v v
as the Counting Commission

Date of writing the Counting Commission minutes
on the voting results of the AGM

Name of the AGM Chairman and Secretary v v

17
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Table 4: Information Related to the Results of the AGM

Must Be Included in:

Information The Minutes | The AGM | The Report on the
on the Voting | Minutes Voting Results
Results
Text of approved decisions v v
Summary of speeches and discussions v
Time when the AGM was opened and closed v

Time when the calculation of votes started, if the
decisions approved by the AGM and the voting v
results were announced during the Meeting

Mailing address of the company to which the
completed voting ballots were submitted by share-

holders, if the company distributed ballots prior v
to the AGM
Date when the AGM minutes were prepared v

D. An Overview of the Extraordinary General Meeting
of Shareholders

An EGM may be convened for the company to make important decisions between
two AGM. The organization of an EGM resembles that of the AGM. The par-
ticularities of the organization of an EGM are the focus of this section.

Company Practices in Russia: 38% of companies in Russia’s regions con-
ducted an EGM during 2001 and 2002.22” As depicted in Figure 12, the two
most frequent reasons for calling an EGM are: (1) changes to the company
charter (61%) and (2) the election of new management (37%). In 70% of the

27 TFC Survey on Corporate Governance Practices in Russia’s regions, Section 2.3.1, page 34,
August 2003 (see www.ifc.org/rcgp).
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companies holding an EGM, the Supervisory Board called the Meeting. Share-
holders called an EGM in only 6% of companies. In only one case did a Revi-
sion Commission initiate an EGM.

Figure 12: Reasons for Calling an EGM

Amendments to the Charter 61%
Election of New Management

Additional Issue of Shares

Reorganization of the Company 10%

Approval of Extraordinary
Transactions

Other

10%

10%

0% 20% 40% 60% 80%

Percentage of Companies That Held Extraordinary Meetings

Source: IFC, Regional Survey on Corporate Governance Practices, August 2003.

1. When to Conduct an Extraordinary General Meeting of Shareholders

An EGM may be called under a number of different circumstances:
a) When Required by Law
The Supervisory Board is required by law to conduct an EGM when:

+ The Supervisory Board is unable to perform its duties due to the lack of a
quorum, i.e. when the number of serving members becomes less than the
quorum as specified by the charter;*® or

+ Theexecutive bodies are suspended or unable to perform their duties as shown
in Table 5.

28 1JSC, Article 68, Clause 2.
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Table 5: When the Supervisory Board is Required to Conduct an EGM??

Circumstances

Agenda Items

The Supervisory Board suspends the authority of the General Direc-
tor and appoints an interim General Director?®®

The election of a new General
Director

The Supervisory Board appoints an interim General Director because
he cannot perform his duties due to illness, death, resignation,
etc.!

The election of a new General
Director

The Supervisory Board suspends the authority of the External
Manager and appoints an interim General Director®®?

The approval of the External
Manager/General Director

The Supervisory Board appoints an interim General Director because
the External Manager cannot perform the duties of the General
Director due to illness, death, resignation, or the liquidation and
bankruptcy of the Managing Organization

The approval of the External
Manager/General Director

The number of serving Executive Board members becomes less
than the quorum as specified by the charter?®

The election of a new Execu-
tive Board

b) Who May Request an Extraordinary General Meeting

of Shareholders

A number of parties have the right to request an EGM, including:***

« The Revision Commission;
» The External Auditor; and

29 1JSC, Article 69, Clause 4, Paragraphs 3 and 4; Article 70, Clause 2, Paragraph 1.

20 The Supervisory Board has this authority when the establishment of executive bodies falls
within the authority of the GMS, and the charter provides that the Supervisory Board has
the authority to suspend the powers of the General Director and to appoint an interim Gen-
eral Director.

#1 The Supervisory Board has this authority when the establishment of executive bodies falls
within the authority of the GMS.

#2 The Supervisory Board has this authority when the charter provides that the Supervisory
Board has the right to suspend the powers of the external manager and to appoint an in-
terim General Director.

233 The Supervisory Board has this authority when the establishment of the Executive Board falls
within the authority of the GMS.

4 1JSC, Article 55, Clause 1, Paragraph 1.
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Th
rarely

A shareholder (or a group of shareholders) owning at least 10% of voting
shares.

e power to request an EGM is an important shareholder right. Though
exercised in practice, it allows the controlling bodies of the company to

convene an EGM when they deem it necessary and appropriate.

2. Preparatory Procedures

An EG

M and AGM have some procedural differences. These differences relate to

the drafting of the agenda, timing requirements for notifying shareholders, and
providing access to documents (information).

a)
Th

Initiating Preparation
e Supervisory Board initiates preparations if required by the Company Law

or at its own discretion. When the request to convene an EGM comes from an-
other party, the Company Law prescribes the following procedure:

The Supervisory Board must review the request within five days;**

The Supervisory Board decides to hold the EGM. The decision of when to
hold the EGM will differ, in part, according to whether or not the agenda
involves cumulative voting for directors;***and

The Supervisory Board must notify the requesting party within three days of
the decision.?”’

The Supervisory Board has the right to reject the request when:**

The request to conduct the EGM is inconsistent with the requirements of the
Company Law;

A shareholder (or a group of shareholders) does not own at least 10% of
voting shares; or

The proposed agenda items do not fall within the authority of the EGM and/or
the proposal is inconsistent with legal requirements.

Rejection may be appealed to the courts.?*’

»5 1JSC, Article 55, Clause 6, Paragraph 1.
»6 LJSC, Article 55, Clause 2, Paragraphs 1 and 2.
»7 1JSC, Article 55, Clause 7, Paragraph 1.
28 LJSC, Article 55, Clause 6, Paragraph 2.

239
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When the Supervisory Board makes no decision or decides to reject conduct-
ing an EGM, the requesting party has the right to conduct the EGM without the
Supervisory Board’s consent. In this case, the requesting party has the same rights
and obligations as the Supervisory Board with respect to preparing and conducting
the EGM.*** The company may be required to reimburse the expenses of the
requesting party by a decision of the EGM.*!

b) Drafting the Agenda

The initiating party, i.e. the Supervisory Board or the requesting party, drafts
the agenda of the EGM.

The agenda may include different items, including the election of directors.
However, in the event that the number of directors becomes less than the quorum
as specified by the charter, the agenda of the EGM may only include a single item,
that to elect the new Supervisory Board. For another mandatory EGM, the
agenda may include additional items.

c) Specific Requirements Depending on the Agenda Item

Different time periods exist for different procedural steps, depending on
whether the election of Supervisory Board members, which must be conducted
by cumulative voting, is on the agenda. These differences are summarized in
Table 6.

Table 6: Specific Timelines for an EGM

Standard Voting or

Cumulative Voting Other Agenda Items

Maximum period between the decision to conduct a | 70 days 40 days
mandatory EGM and the Meeting

Maximum period between the request to conduct a | 70 days 40 days
voluntary EGM and the Meeting

The record date is not earlier than (and no later than) | 65 days (45 days) | 50 days (45 days)

The notification of shareholders is not later than 50 days 20 days (30 days
in case of
reorganization)

20 1JSC, Article 55, Clause 8, Paragraph 1.
21 1JSC, Article 55, Clause 8, Paragraph 2.

82

‘ Part_I1l_Ch-07-09.indd 82 @ 17.09.2004 11:34:46



®

Chapter 8. The General Meeting of Shareholders

3. Conducting the Extraordinary General Meeting of Shareholders by Written
Consent

The EGM may be held by written consent.?” The EGM is held by written consent
when shareholders do not have the opportunity to attend the EGM, and discuss
and vote on agenda items. This is mainly useful when the EGM must make deci-
sions on administrative matters, for example, increasing the number of Counting
Commission members.

The section below describes the specific Company Law requirements in rela-
tion to an EGM conducted by written consent.

a) Decision-Making Powers of an Extraordinary General Meeting
of Shareholders Held by Written Consent
An EGM held by written consent may decide all issues that fall within the
GMS authority except for:**

*+ The election of Supervisory Board members (mandatory and voluntary);

+  The election of Revision Commission members;

+  The approval of the External Auditor; and

+ The approval of the annual report, financial statements, the distribution of
profits, and the payment of dividends.

An EGM by written consent may not be held in place of an AGM that is re-
scheduled because of the lack of a quorum.

b) Additional Information

Certain information, in addition to that available at an AGM, must be pro-
vided to shareholders in the notification, the voting ballot, and the EGM minutes,
such as the deadline for accepting voting ballots and the mailing address to which
completed ballots should be sent.***

242 1JSC, Article 50, Clause 1.
23 1JSC, Article 50, Clause 2.

24 LJSC, Article 52, Clause 2; Article 60, Clause 4, Paragraph 1; FCSM Regulation No. 17/ps,
Section 5.1.
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c) The Date and Quorum of an Extraordinary General Meeting of Share-
holders Held by Written Consent
The date on which an EGM is held by written consent is also the deadline for
accepting voting ballots.**
An EGM by written consent is valid if the owners of more than 50% of voting
shares participate. The shareholders who participate are those whose completed
ballots have been received by the deadline.**®

E. Decisions of the General Meeting of Shareholders

It is important to follow procedures for preparing and conducting the GMS to en-
sure the validity and lawfulness of decisions reached by this governing body.

1. Decisions Requiring a Simple Majority Vote

Most decisions of the GMS can be approved by a simple majority vote of par-
ticipating shareholders, as depicted in Table 7.2

Table 7: Decisions that Require a Simple Majority Vote

Decisions Related to the Governance of the Company Reference
Approve the by-laws for the company’s Supervisory Board, and | LJSC, Article 48, Clause 1,
executive bodies Section 19
Approve the by-law for the Revision Commission LJSC, Article 85, Clause 2,

Paragraph 2

Determine the list of additional documents that must be kept by the | LJSC, Article 89.
company

Related to the Supervisory Board, General Director, and Executive Board

Approve the remuneration of Supervisory Board members LJSC, Article 64, Clause 2

Appoint and dismiss the General Director and Executive Board mem- | LJSC, Article 48, Clause 1,
bers Section 8

25 FCSM Regulation No. 17/ps, Section 4.19.
26 LJSC, Article 58, Clause 1, Paragraph 2.
27 1JSC, Article 49, Clause 2, Paragraph 1.
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Table 7: Decisions that Require a Simple Majority Vote

Transfer (and terminate the transfer) of the General Director’s author-
ity to the External Manager

LJSC, Article 69, Clause 1,
Paragraph 3

Related to the Audit Function

Request an extraordinary inspection of the financial and economic
activities of the company by the Revision Commission

LJSC, Article 85, Clause 3,
Paragraph 1

Elect and dismiss Revision Commission members or the individual
performing the functions of the Revision Commission

LJSC, Article 48, Clause 1,
Section 9

Approve the terms of compensation and reimbursement of Revision
Commission members

LJSC, Article 85, Clause 1,
Paragraph 2

Appoint the External Auditor

LJSC, Article 48, Clause 1,
Section 10

Approve annual reports, annual financial statements, including
profit and loss statements, the distribution of profits and losses, and
the payment of dividends

LJSC, Article 48, Clause 1,
Section 11

Related to Shareholder Rights

Declare and pay dividends

LJSC, Article 48, Clause 1,
Section 10.1

Establish procedures for the organization of the GMS if this is pro-
vided be the charter or by-laws

LJSC, Article 48, Clause 1,
Section 12

Elect and dismiss Counting Commission members

LJSC, Article 48, Clause 1,
Section 13

Determine the number of Counting Commission members

LJSC, Article 56, Clause 1

Approve the reimbursement of expenses if the EGM is conducted
by parties other than the Supervisory Board

LJSC, Article 55, Clause 8

Increase the charter capital by increasing the nominal value of issued
shares

LJSC, Article 48, Clause 1,
Section 6

Increase the charter capital by issuing additional shares (if this
power has not been delegated to the Supervisory Board by the
charter)

LJSC, Article 48, Clause 1,
Section 6; Article 39, Clau-
se 4
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Table 7: Decisions that Require a Simple Majority Vote

Reduce the charter capital by decreasing the nominal value of placed
shares or by reducing the number of placed shares by retiring
treasury shares

LJSC, Article 48, Clause 1,
Section 7

Decrease or increase the nominal value of shares (split or consolidate
shares)

LJSC, Article 48, Clause 1,
Section 14

Approve related party transactions in cases specified by the Com-
pany Law (only by shareholders who are not interested parties in a
transaction)

LJSC, Article 48, Clause 1,
Section 15

Approve extraordinary transactions involving 50% or less of the book
value of company assets

LJSC, Article 48, Clause 1,
Section 16

Waive the obligation of the controlling shareholders to make a man-
datory bid in case of control transactions

LJSC, Article 80, Clause 2,
Paragraph 2

Issue bonds or other convertible securities through open subscription
if these bonds and other securities may be converted into 25% or
less of already issued common shares (if this power has not been
delegated to the Supervisory Board by the charter)

LJSC, Article 33, Clause 2,
Paragraph 2

Participate in holding companies, financial industrial groups, asso-
ciations, or other groupings of commercial entities

LJSC, Article 48, Clause 1,
Section 18

2. Decisions Requiring a Supermajority Vote

a) Per the Company Law

Table 8 summarizes decisions that must be approved by a 3;-majority vote of

participating shareholders.*®

Table 8: Decisions Requiring a 3/3-Majority Vote

Decisions

References

Amend the charter or approve a new version of the charter

LJSC, Article 48, Clause 1,
Section 1

Reorganize the company

LJSC, Article 48, Clause 1,
Section 2

248 1JSC, Article 49, Clause 4.
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Table 8: Decisions Requiring a 3/4-Majority Vote

Decisions

References

Liquidate the company and appoint Liquidation Committee members

LJSC, Article 48, Clause 1,
Section 3

Approve the interim and final liquidation balance sheets

LJSC, Article 48, Clause 1,
Section 3

Determine the number, nominal value, types, and classes of authorized
shares

LJSC, Article 48, Clause 1,
Section 5

Approve extraordinary transactions involving more than 50% of the
book value of company assets

LJSC, Article 79, Clause
3

Approve the buy-back by the company of its issued shares

LJSC, Article 48, Clause 1,
Section 17

b) Per the Charter

Some GMS decisions must be approved by a supermajority vote if specified

in the charter, as depicted in Table 9.

Table 9: Decisions Requiring a Supermajority Vote as Per the Charter

Decision Percentage of Votes

Reference

and

« A separate 3/4-majority vote of all other
shareholders with voting rights participat-
ing in the GMS (if the charter does not
require a higher percentage of votes).

Amend the charter that limit the | « A 3/4-majority vote of preferred share- | LJSC, Article 32,
rights of preferred shareholders holders of a specified class whose rights | Clause 4

will be affected as a result of charter
amendments (if the charter does not
require a higher percentage of votes);

Issue additional shares through | A 3/z-majority vote of shareholders

partici- | LJSC, Article 39,

closed subscription pating in the GMS (if the charter does not | Clause 3
require a higher percentage of votes).
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Table 9: Decisions Requiring a Supermajority Vote as Per the Charter

Decision

Percentage of Votes

Reference

Issue convertible securities
through closed subscription

A 3/s-majority vote of shareholders partici-
pating in the GMS (if the charter does not
require a higher percentage of votes).

LJSC, Article 39,
Clause 3

Issue additional shares through
an open subscription that are
more than 25% of the outstand-
ing common shares

A 3/4-majority vote of shareholders participat-
ing in the GMS (if the charter does not re-
quire a higher percentage of votes).

LJSC, Article 39,
Clause 4

Issue bonds or other convertible
securities through open subscrip-
tion if such bonds and other se-
curities may be converted into
more than 25% of the outstanding
common shares

A 3/4-majority vote of shareholders participat-
ing in the GMS (if the charter does not re-
quire a higher percentage of votes).

LJSC, Article 39,
Clause 4

3. Decisions Requiring a Unanimous Vote

The decision to reorganize the company into a non-commercial partnership must
be approved by a unanimous vote of all shareholders.**

4. Appealing Decisions

Under certain circumstances, GMS decisions may be appealed to (and potentially
invalidated by) the courts. Decisions may be appealed when legal and/or charter
requirements have not been met.*® GMS decisions may be appealed by:

+ A shareholder (or a group of shareholders) who did not participate in the
GMS that approved the decision that is being appealed; or

+ A shareholder (or a group of shareholders) who voted against the approval
of the decision that is being appealed; if

+ The decision violates his rights and lawful interests.

A decision of the GMS may be appealed within six months from the date the
shareholder knew (or should have known) about the decision.

29 LJSC, Article 20, Clause 1, Paragraph 2.

230 LJSC, Article 49, Clause 7.
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The court may leave the contested decision intact when the:

+  Vote of the claimant would not have changed the outcome; and

+ Violation of the legal and/or the charter requirements are not significant;
and

+ Decision caused no losses to the claimant.

The following violations are significant enough to revoke a decision taken by
the GMS:*!

+ Failure to provide timely notice of the GMS to all shareholders;

+  Depriving the shareholder of the opportunity to familiarize himself with the
materials for the GMS; or

+ Failure to distribute voting ballots on a timely basis.

Even if a shareholder did not file a claim, the court can still invalidate a deci-
sion of the GMS, under the following conditions:**

+  Parties in another court proceeding base their arguments on a particular deci-
sions of the GMS; and

+ The court learns that the decision has been approved in violation of the GMS’
authority; or

+  The GMS lacked a quorum; or

+ The issue in question was not included in the agenda.

F. The General Meeting of Shareholders in Companies
with a Single Shareholder

When the company has only one shareholder who possesses all of the voting rights,
this shareholder may make all decisions that fall within the authority of the GMS.
All decisions must be approved in writing by the single shareholder.?®> The pro-
cedures established by the Company Law for preparing and conducting the GMS
do not apply to a company with a single shareholder, except for the requirement
that the AGM must be held no earlier than two months and no later than six
months after the end of the fiscal year.

»1 Resolution No. 19 of the Plenum of the Supreme Arbitration Court, on Certain Issues of

Application of the Law on Joint Stock Companies (Resolution No. 19), 18 November 2003,
Section 24.

252 Resolution No. 19, Section 26.
253 LJSC, Article 47, Clause 3.
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